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COURT OF APPEALS 



VIBGINIA, 

FROM APRIL 10th 1820, TO JUNE 28th 1821. 



By FRANCIS W. GILMER, 

C017irSBU.0B AT LAW. 
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District of Virginia to wit: 

BE IT REMEMBERED, that on the third day of August in the forty-sixth year 
of the Independence of the United States of America, N. Pollard of the said dis- 
trict hath deposited in this offtce the title of a book the right whereof he claims as 
proprietor, in the words fol^wing to wit: 

**BEPORTS OF CJSES decided in the COURT OF APPEALS of Virgima, 
from. April lO^A, 1820, to June 2Hthy 1821. By Francis W. Gilmer^ Coumellor fa 
Lav, Law in general is human reason, in as much as it governs all the inhabit- 
ants of the earth; the political and civil laws of each nation ought to be only 
the particular cases in which this human reason is applied.— JlfofU««9ia«^. 

In conformity to the act of the Congress of the United States, entitled, "An Act 
for the encouragement of learning, by securing the copies of Maps, Charts, and 
Books, to the auSiors and proprietors of au<;hQopies» during the times therein men- 
tioned." 

RD: JEFFRIES, 
Clerk of the Dittrict of Vir^nia. 
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ADVERTISEMENT. 

Seyesai. of the cases reported were argued before the appoint* 
ment of a Reporter, which will be an excuse for there being no 
arguments published in some that are important: that of Taylor 
T. Bruce, was of such novelty and interest, and the law not 
being settled by the decision, that the Reporter was at the trou- 
ble to obtain the notes of one of the Judges, that the arguments 
as far as practicable might be exhibited: he regrets that even 
with that diligence, he has not been able to detail the authori- 
ties and reasoning of the appellee's counsel, or of Mr. CaU, so 
fully as their ability, and the great moment of the question de- 
served. 

Th£ Reporter is fortunately relieved from a great portion of 
his responsibility, by the circumstance of the Judges having se- 
lected the cases to be reported; and in every case writing their 
own opinions at large. He wishes the counsel could have taken 
the same trouble with their arguments, which have embarrassed 
him most. To give them at length, was the only way to do 
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IT ADTERTI8EMENT. 

'justice to their ability^ but that would have made the volume a 
book of speeches rather than of reports. To omit them alto- 
gether, would have excluded many valuable references; he chose 
therefore^ to insert just enough to embrace the law adduced on 
each case. No idea can be formed of the ability, and much 
less of the eloquence of the respective counsel^ from their argu- 
ments as now presented. 

This course has left to the reporter scarcely any other duty, 
than to state with conciseness and accuracy the facts and plead- 
ings of the cases. With every disposition to retrench, the num- 
ber and length of seriatim opinions has enlarged the volume bc> 
yond his expectation or control. 
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JcDGEs of the CoDKT OF AppEAXs during the period in- 
cluded by the reports. 

WILLIAM FLEMING.* 
SPENCER ROANE. 
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* Jad|^ Tuxura from indispoaition, was absent the whole tiaie. 
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CASES 
m THE COURT OF APPEALS 



OF 



VIRGINIA. 

SPRING TERM, 1820. 

Tomlin's admV v. How's adm'r. 



Hie plea of the statute of limitations is an issuable plea, and some^ 
ttmes an honest plea. Another plea may be added to the general 
laaae under circumstances. Presumption of payment arising from 
staleness of the demand will excuse delay in pleading the statute of 
Bmitations— especially in fiivour of an executor or administrator. 



John How brought assumpsit in the year 1809 in the April lOtJi. 
ccNiiitj court of Richmond^ against John W. Tomlin» ad- 
ministrator of Walker Tomlin. The declaration con« 
tained a general inddntatus as9wmpsit for 901. S. 21 the 
price of How's interest in the brig Juno which he sold 
to Walker Tomlin 24{h October 1782, which Walker 
Tomlin assumed to pay on 1st January 1783 subject to a 
4educti^ of 10 per cent; and also a count on an insimul 
iumipuiassent for the same sum, subject to a like deduc« 
tion^ payable on the same date. 

TOl^ T. 1 
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Court of Appeals of Virginia. 

A submission to ai*bitration was made and'at another 
term set aside. In March 1816 both the plaintiff and 
defendant being dead, the cause was revived by scire 
faciaSf in the name of the appellee administrator of How, 
against the appellant administrator de ftoms non of Walk- 
er Tomlin. 

In August 1816 the defendant pleaded the general 
issue and there was a trial, at which the plaintiff moved 
the court to instruct the Jury, that the defendant having 
pleaded the general issue could not rely on the presump- 
tion of payment arising from lapse of time. The court 
was divided on the motion, the instruction was conse- 
quently not obtained, and the plaintiff excepted. The 
Jury found a verdict for the plaintiff for 901. 2. 2i with 
interest from 24th October 1782. The court granted a 
new trial. 

The plaintiff excepted to the opinion of the court grant- 
ing a new trial, and in bis bill of exceptions spread the 
whole evidence on the record, consisting of 1. A trans- 
cript of the account between How and Walker Tim- 
lin concerning the Juno, witii an agreement subjoined 
dated October 24, 1782, by which Tomlin agreed to pay 
90f. 2. 2i &c. 2. A receipt dated 1801 executed by I. 
W. Tomlin for Walker Tomlin to How, tor 261. 16. 4 J, 
paid by How in part of money lent him by Walker 
Tomlin. 

The plaintiff offered to release 10 per cent of the ver- 
dict But the court granted a new trial. 

At the August term 1817 the defendant asked leave of 
the court to add the plea of the statute of limitations to 
the former plea. The court refused. And on the new 
trial, the Jury found for the plaintiff SS737 37, and costs. 

The Superior court of Richmond granted the defend- 
ant a supersedeas, and at the April term 1818 affirmed 
the Judgment. The appeal was from that Judgment. 

Leigh for the appellant 
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▼. 

How^ 



Acknowledging that the plea of the statute of limita- Awn. 
tions regulariy conclades with a veriftcation, and not ^^^..^^-^^ 
the country, and that it is improper to tender an issue xomHn's 
on that plea, contended that it was nevertheless an issua- ^^^^ 
ble plea within the meaning of the act of assembly, re- 
quiring the defendant on setting aside an office judgment, 
to plead to isstie immtdiately.(a) 

It had been formerly held that this is not an issuable 
plea«(5) But a contrary opinion prevailed, and it was 
decided, that the statute of limitations is an issuable plea, 
or what is the same thing a plea to the merits, and withal 
not an unconscientious plesL.(e) 

In the opinion of the late President Pendleton, any 
plea which is designed as a just defence and not intend- 
ed for delay, ought in sound discretion to be allowed as 
an issuable plea.((f) If therefore this plea had been 
offered at first on setting aside the office judgment, it 
should doubUess have been allowed, and such is the con- 
stant practice* 

Ought the court then, in the exercise of abound dis- 
cretion to have allowed the plea at the time and under 
the circumstances in which it was offered? 

In the case of Backhouse v. Jones' executor(e) this 
court held, tiiat tiie plea of the statute of limitations ought 



(a) 1 Sev. 508. 

(6) 2 Strange, 1242. 1 Wm. Black. 35. 2 T. R. 391. 
(c) See Backer v Huma, 3 7. E, 124. Maddock* v. Hdmes, 
1 Bos. & P. 228. It is sUted aa a settled point. 1 CAtr. PL 505. 
(<0 1 fVaah, 28. 



(e) In this court spring of 1805. 
This case which is referred to» 
was one in which the appeUant 
brought case, at July rules 1799, 
the office judgement v^as entered 
and a writ of inquiry awarded. 
When called for trial in October 
1800, the defendant moved to set 



aside the writ of inqiury, and 
plead the statute of limitations, to 
which the plaintiff objected; the 
court below overruled the objec. 
tion, and allowed the plea. The 
court of Appeals 1805 reversed 
the judgment Because no suffi- 
cient reason appeared to excuse 



Digitized by VjOOQ IC 




Court of Jlpptals of Vtrgitda*, 

A»a not to be allowed at any term subsequent to tliat at which 
the office judgment ought to have been set aside, unless 
some sufficient cause appeared to excuse the neglect 
of pleading it in due time. Did any such sufficient 
cause appear in this case^ for this is the only ques- 
tion. 

The defendant had gone to trial on the general issue, 
thinking that the lapse of time would furnish a legal 
presumption of payment, and in point of law according 
to the recent decision in Wills v. Washington's admin- 
istrator he was right. But on this point the county 
court divided and gave no opinion. So the defendant 
was never apprized of the necessity of pleading the stat- 
ute 'till the Jury found against the presumption on the 
first trial. Here then is his excuse for failing to plead it 
at first, and for offisring it afterwards. 

He pressed with earnestness, that this was not an un- 
just plea to avoid a just demand, but a just and honest 
defence to a claim not only stale but iniquitous. Not 
only tiie great length of time furnished presumption of 
payment but there was actual proof of payment, on the 
first trial. 

The defendant too was an administrator and it was 
his duty to put in this plea, and the statute in one case 
recognises the difference between persons suing in their 
own right and in a representative character. For it is 
the duty of the court to inforce the statute of limitations 
to protect the estate of decedents whether the executor 
plead it or not(/) 

The defendant in this case was as well entitled to 
amend his plea, as if the plea offered had been pUnt ad- 

the delay in pleading the statute, Tomtin's adminifltrator v- Row's 

and because the plea relied on administrator, it was decided by 

5 years before the plea as a bar, the court of Appeals April 17th 

instead -of 5 years before suit 1805 before Lyons, Carrington, 

brought. This ease is consider- Roane, & Tucker, Judges. 

<*d as being overruled by that of (/) 1 J^^* ^2^ 
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mimstrairitf and it has been adjudged ^rror to rdiise that 
plea, if tendered at any time before trial.(|r) 

But amendments to tlie declaration are allowable in 
favor of justice even after a trial and a juror with- 
drawn,(A) and surely the rule should be reciprocal, and 
the defendant should have the same opportunity to amend 
his pleadings. 

Stanardn contra. Admitted the statute of limitations 
to be an issuable plea and is allowable when offered at 
tlieterm after office judgment is entered. But the ques- 
tion here is, shall it be allowed after the lapse of years 
of continuances, and indeed after an actual trial and 
verdict. 

It is contended that the plea should have been allowed, 
because it is admissible Mrithin the sound discretion of 
the court, and this is a proper case for admitting it. 

The first argument offered to shew this a proper case 
for allowing the plea is, that it is offered by an adminis- 
trator. But in Backhouse v. Jones the plea was also 
offinred by an executor, yet the court held the plea inad- 
missible because no good cause was shewn for allowing 
it. In that case the court admitted there might be cases 
where the plea should be received. But those cases it is 
presumed must depend on circumstances which originally 
prevented the defence, and not on the nature of the claim 
itself. For this court cannot now judicially know what 
is the nature of the plaintiff's demand. And it would be 
to prejudge his case, to allow a defence to be made to it, 
on tiie supposition that it is unjust 

As to the staleness of the demand furnishing a pre- 
sumption of payment^ allowing the full force of the ar- 
gument, the defendant should at least have offered this 
plea when the new trial was granted, and not on the in- 
stant of the second jury's being sworn. Neither party 

(^) Chisholm v. Anthony. 1H.& M.^, 
(h) Jude V. Syme. 3 CaU, 352. 
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Airmn. should be permitted to change the pleadings so as to alter 
the evidence at the moment of trial. 



rr^„B]iii9e Pkne administrannt, is iinKke other pleas, for that is 
*^>^'' protected by the statute enacting, that no administrator 
Hov's or executor shall be chargeable beyond aissets for any 
**"****• mispleading, &c. Besides, that plea is wholly affirma- 
tive and so requires of the plaintiff no new evidence. 

He insisted strenuously, that the court below could not 
inquire into the nature of the plaintiff's demand as a pre- 
liminary step to deciding on the admissibility of this 
plea. If the court allow such evidence, either party 
might adduce it, and thus in every case decide the merits 
of ttie cause on the facts by the judgment of the court, 
when in truth they can be ascertained only by the ver- 
dict of a Jury. And if this course was allowable, it does 
not appear in this case that there were facts in the case 
to condemn the plaintiffs claim; For whatever may be 
on the record, it does not appear but that the plaintiff 
proved his claim to be botli just and honest Besides, 
there is a general verdict for the plaintiff, and it is going 
too far to presume against the truth and justice of a 
verdict. 

Leigh replied. That he had contended the plea 
should have been received as an act of justice result- 
ing from many considerations combined, and it has 
been said that not one of these considerations taken sing- 
ly is sufficient That, he thought was not the proper 
manner of treating such a question; It is a question ad- 
dressed to the discretion of a court of justice; and 
though such discretion must ever bo regulated by law, 
it certainly is not by any positive rules of law but rather 
by the general spirit of law. In such cases, the consid- 
erations deducible from convenience, from substantial 
justice, and from the particular circumstances of each 
particular case should be allowed their full and combined 
effect 
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The objection tbat the jdea might baye prodaoed » 
ContiBuance of the cause^ is completely answered by tte 
decision in Chisholm v. AntiMmy^ and the argoinefft is 
repelled by the considerations of convenience mctntieiied 
by Judge Peiidleton.(t) 

RoAK£, Judge. "1^ The court is of opinion, tbat the 
plea of the act of limitations is an issuable plea and such 
an one as ought to be received in setting aside an office 
judgment. It is issuable^ because tlie plaintiff may im- 
mediately take issue upon it, although under some cir- 
cumstances he may omit to do it and reply some of the 
exceptions of the statute. 

The court is also of opinion, that it is often and, most 
probably, is in this case, a very honest and conscientious 
plea: it may often be the only means of sheltering the 
defendant from paying an unjust debt. 

In the case befoi*e us however, the office judgment was 
not set aside on the terms of pleading this plea: it was 
set aside on the plea of non a^sum'p^ty and the defendant 
in offering to add this plea stands on the common ground 
of applying to add another plea deemed necessary to the 
defence of his cause. This liberty will not be denied un- 
less the application be unreasonably delayed, and has a 
tendency to delay the plaintiff in his trial: it will not 
even then be denied, if it be essential to the justice of the 
case, and a good reason be shewn for not having pleaded 
it sooner. That this plea is or may be essential to the 
justice of the case before us, so far as can be discerned 
from the facts shewn on the first trial taken in relation 
to the case made by the declaration, cannot be doubted. 

The defendant had also a good i*eason for not offering 
it sooner. He had a right to suppose that the end of the 
plea would be attained by the legal presumption arising 
from the staleness of the claim. The Jury however 

(0 1 Wa9h. 28. 

• Brooke absent. 
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found against tiiat presumption on tbe first trial, and 
that without any evidence to shew an acknowledgement 
of the debt wifliin twenty years. On the second trial 
they also found against the defendant, either without sudi 
last mentioned evidence, or in consequence of such evi- 
dence being produced. 

In the first view the Jury may have misunderstood 
the law, on this point relative to simple contract debts, 
and thus have injui*ed the defendant without any default 
in him. And if evidence of an acknowledgement of the 
debt was produced on the last trial, still it may be, that 
the plaintiflf is not entitled to recover. The presumption 
may have been repelled by such evidence within the 
twenty years, but beyond the five years embraced by 
the act of limitations. In this last case nothing but the 
plea of the act could avail the cause of the defendant. Al- 
though a reliance on the presumption therefore would in 
most cases be sufiicientfor the defendant, and excuse him 
for not pleading the bar of the statute, it may not have 
that effect in all cases. In the case before us, that plea 
is or may be essential to the defendant's cause, and the 
court in its discretion ought to have allowed it. 

As to the lapse of time which had taken place in this 
case, a part thereof is accounted for, by the order of re- 
ference to arbitrators, and another part by tlie death of 
tlie first administrator, and the probable delay in intro- 
ducing the appellant as his successor. 

And as to the verdict which was first found in this case, 
the case of Richardson v. Johnson,(fc) shews, that that 
circumstance does not prevent the admission of a plea 
called for by the justice of the case. 

The plea ought therefore to have been admitted by tlie 
court, especially in favor of an administrator who had 
been recently brought into the cause, and who may not 
when he first pleaded, have been sufllciently acquainted 
with the affairs of his int^tate. 

(At) 2 Can, S2T. 
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miB are to be ther 
Banded in order in 
said and for further proceedings. 



Both Judgments are to be therefore reversed and the Arm. 
cause to be remanded in order to admit the plsa afore- v^_^ 



Marshall v. Bussard. 



The deelar&Uon in a specul action on the eaae, fbr smng ont a foreign 
sUachment, must aver both moMce and want dprobabk cmuse, either 
ezpreisly or by equivalent words. 

BussAHD brooght a^pecial action on the case against April 10th. 
Marshall, in the Superior court of Spottsylvania, charg- 
ing that the plaintiff was entitled to 1 245 bushels of bar- 
lejy then laden on board a vessel lying in the river Rap- 
pahannocky ^ ithin the jurisdiction of the court and of the 
8u perior court of Chancery for the Fredericksburg district^ 
and then being in the possession of M. Dawson, the mas- 
ter of the said vessel, for the; purpose of being forwarded 
to the plaintiff at Georgetown, in the district of Colum- 
bia, and the defendant ktio wing the premises, /a(««iy pre- 
tending that the said plaintiff, together with a certain 
Renner, was indebted to him in a large sum 
of monej, for which he had no remedy but by subjecting 
the said barley to an attachment from the Superior 
court of Chancery of Fredericksburg, did, on, &c. sue 
forth from the office of the said court of chancery a sub- 
pcena to attach the goods and effects of the plaintiff and 
of the said Renner in the hands of the said Daw- 

son, master of the said vessel, which subpcena was serv- 
ed on Dawson, and he thereby compelled to keep and 
witiifaold the barley from the plaintiff for a long time, 
daring which it was spoiled and became of no value, and 
was wholly lost to the plaintiff^ and afterwards, to wit, 

vol. I. 2 



Digitized by VjOOQ IC 



' JO The Court of Jlppeals of Virginiiu 

-^BXE &c said suit was dismissed by the defendant as appears 
.^^^^^.^^ by the i*ecord &c. " wherefore the said plaintiff says, 
Marshall that by reason of the said unjust and improper suing forth 
BuMard. ^^^ ^^^^ attachment without good cause therefor and the 
consequent attachment and detention of the said barley, 
in the hands of the said Dawson, he has been greatly in- 
jured and hath sustained damage" &c. 
* The defendant pleaded << not guilty" and also pleaded 

specially. 

That on the 19th October ISH, and long before, the 
plaintiff and a certain Daniel Renner, trading under the 
firm of Raynard and Bussard, were indebted to the de- 
fendant in the sum of 2793 04, which debt was contract- 
ed in Greorgetown, in the district of Columbia: and that 
the plaintiff and Renneronthe 10th October 1814, and 
before and ever since resided without the commonwealth 
of Virginia* to wit, in Georgetown, in the district of 
Columbia, and being so out of the commonwealth and the 
said Dawson having in his possession the said barley 
belonging to the plaintiff, the defendant sued out his sub- 
poena to summon the said plaintiff and Ren- 
ner and Anthony Buck and M. Dawson to appear &c. 
and the said subpoena was endorsed by the defendant's 
counsel with the words « to attach the effects of the de- 
fendants Renner and Bussard, in the hands of the other 
defendants Buck and Dawson, so that they do not dis- 
pose of them until the further order of court," which 
subpoena was served on the said Dawson, of which the 
plaintiff had notice, and the defendant avers the said bill 
to have been filed for the purpose of recovering the 
S793 04 aforesaid, and of attaching the effects of Renner 
and Bussard in the hands of Buck and Dawson, for the 
payment of the said demand. And the defendant, on the 
19th January 1815, by the judgment of the circuit court 
of the district of Columbia, held in tlie city of Washing- 
ton, to wit, at the county of Spottsylvania^ recovered 
against the plaintiff and Renner the sum of S1600 and 
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XI 7 57 costs, to be discharged by the payment of 
S8?93 04 with interest &c. which said judgment was for 
the same debt aforesaid, and the plaintiff afterwards, to 
'wity on &c. dismissed his said bill in chancery » absque 
hoc9 the deft, sued out no other biH in chancery &c. 

To this plea, there was a general demurrer, on which 
demurrer a joinder. The court gave judgment for the 
demurrant, and a jury was sworn to try the general is- 
sue, which was found for the plaintiff and JS1148 09 
damages. 

At the trial, Marshall's counsel filed a biW of excep- 
tions, setting forth at large the record of the proceedings 
on the attachment in Chancery, the indorsement on the 
subpoena signed by MarshalPs counsel in Chancery, in 
the words before mentioned. 

The bill states, that Dawson and Buck the garnishees 
«< have on their hands a parcel of barley belonging to 
Renner and Bussard (or if the partnership be dissolved) 
to Bussard one of the firm*' and prays it maybe attach- 
ed &c. upon ^iiich, Marshal Ps counsel moved the court 
to instruct the Jury, that Dawson the garnishee was not 
bound by the indorsement on the subpoena to retain tlie 
property in his hands if it belonged to Bussard solely. 
This instruction the court refused to give, Marshall ex- 
cepted and appealed. 



11 




Leigh for the appellant. 

The declaration is fatally defective in not stating, that 
the attachment was sued out, << malidouslti and without 
probable cause^** or by equivalent words. At first he had 
thought tliose words, by the English practice, necessary 
only in actions for malicious prosecution; but farther con- 
sideration convinced him, that even in the English courts^ 
they w^ere equally indispensable in actions of this kind. 

But however it may be in England, the point is al- 
ready settled in Virginia; in the case of Foung v. Chre- 
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gory (a) this court held» ihht jusHfiable was not equivalent 
to probable cause; and in Kiriley v. Deck(6) it was de- 
cidedy that the words false and malicious were insufficient^ 
but there must also be added» without probable cause. In 
the present case therefore, the words ** without good 
cause,** are surely no better, than without justifiable 
cause; indeed, they are not so strong; and a declaration 
charging the suit to be without justifiable cause, has al- 
ready been decided to be vicious. But in Kirtly v. Deck 
the court was of opinion, that both malice and the want 
of probable cause must concur, and here there is no alle- 
gation of malice. 

Again, the special plea of the defendant sets forth, that 
the defendant had a large claim on Renner and Bussard, 
partners, &c. and finding property in Virginia belonging 
to that firm, the defendant had sued out his attachment, 
the indorsement ^n which, was the act of Marshall's 
counsel. Now the demurrer to tMs plea admits the 
truth of the plea, and so there is a good cause for suing 
out the attachment admitted upon record.(c) 

The fact of the indorsement being the act of the coun- 
sel, excludes the idea of there being malice in Marshall. 

And the indorsement on the subpoena, did not require 
the garnishee to retain any property, which was not the 
joint property of Bussard and Renner; and therefore^ 
Marshall was not liable to Bussard, for any damage i*e- 
sulting to him, from the seizure and detention of pro- 
perty belonging to Bussard solely. 



Stanard contra. 

Denied that special actions on circumstances like these, 
were governed by the same principles, which control 

(a) 3 CalL 446. 
(6) 2 Mun. 10. 
(c) 2 mi9, 302, 2 Eip. JV. -P. 526. 
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suits for malicioiis prosecution^ and therefore, the au- 
thorities applicable to such cases, could not govern this. 

In this case the declaration and plea must be taken 
together, and it is a rule of pleading, that when the mat- 
ter of the plea is incorporated into the declaration, and 
a good cause of action is made out between them, the 
plaintiff's action may be sustained. 

The English cases are generally brought for the want 
of probable cause, and not as this is, because there is al- 
ready ahother action pending; but where a party is 
twic« arrested for the same matter, it is in itself good 
cause of action, whether there be probable cause or not^ 
for either of the actions separately.((f) 

But the declaration in tiiis case is sufficient of itself. 
The English cases shew malice and want of probable 
cause are not the only words which will give cause of 
action; but that any equivalent words will support the 
declaration. Here, the plaintiff says the defendant 
*^/aUehf pretended he had daim** &c. and that suing out 
&e attachment was ^^unjust^ improper and rvithout good 
cmM$e/' circumstances from which malice will be im- 
plied. 

As to the fact of the indorsement being signed by 
counsel, it is necessarily the act of the party— whether 
done by tlie counsel or the clerk, as it is the act of the 
party to demand bail, tho' the indorsement be by the 
clerk. 

Leigh replied. 

Georgetown is as foreign to Virginia, so far as this 
question is affected, as London or Calcutta, and there can 
be no question, but that the pendency of a suit in a foreign 
country will not deprive a creditor of his opportunity of 
attaching the property of his debtor wherever he may 
find it. One may well sue even in tlie same country, 
both in Chancery and in a court of common law. The 

{d) 8 Went. PI. 310. 
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court of Chancery can only compel the plaintiff to elect 
one of the two tribunals. 

The reference to 8 Went 310, is to a case where the 
debt was paid before the laUiai w^as sued out, and there 
was neither good, nor probable cause for the action. — 
The authority then by no means proves, that bringing 
two suits for the same cause^ is of itself actionable. 

RoAKEy Judge.(*) 

The cases of Young r. Gregory(e) and Kirtlcy r. 
Deck(/) are decisive to shew, that the declaration in this 
action ought to aver, both malice, and the want of pro- 
bable cause, either expressly or by equipollent expres- 
sions. There are no such expressions in the declaration 
before us; it is therefore, radically defective. 

It is alledged by the appellee's counsel, that tiie plea 
being demurred to is admitted, and aids the declaration 
so far as to make the gravamen of the action consist in 
the appellee's being doubly vexed for the same cause.*— 
Without stopping to inquire whether the plea has this 
effect or not, that plea does not shew^ that at the time of 
the institution of tiiis action, the suit in the county of 
Washington in the district of Columbia, had been com- 
menced. It only avers, that the plaintiff got a Judgment 
in that court, for the same debt on the 19th January 
1815, in an action, which may have been commenced af- 
ter the institution of this suit. This objection is also 
decisive against the declaration, considered in this last 
point of view. 

We are of opinion to reverse the Judgment, and enter 
it for the appellee, on account of the insufficiency of the 
declaration. 



* Brooke abient. 



(e) 3 CaiL 446. 
{/) 2 Man. 10. 
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Williamson v. Farley. 



A vendor's retaining possession of slaves, for which an abstdute biU 
of sale is given, is per se fraudulent 



WuxiAMSOH brought detinue against Farley, for the April 7th. 
i-ecovery of certain slaves. At the trial* he offered in evi- 
denccy a deed of trust executed by Jacobus Christophery 
conveying the slaves ii) controversy to Williamson, in 
trust to secure a debt due one Tarwater. The deed was 
dated 13th January, 18ir. 

The defendant Farley to prove his title, offered an ab- 
solute bill of sale from Christopher to him, dated 6th 
Janaary 1817; the consideration of whicli was the sum 
of 81 000. The subscribing witnesses to this deed prov- 
ti, that at the time of executing it, tho slaves were 
broug^ht into the presence of the parties, and Christopher 
told Farley, the slaves wer^his, and he might do as he 
pleased with them. They proved also, that at the same 
time and place, Farley hired the said slaves to Christo- 
pher for one year, fQ§ theii* food and clothing, and took 
a bond for their restoration at the end of the year: that 
ifae slaves remained in Christopher's possession from the 
date of the bill of sale, 'till about the 1st February fol- 
lowing, when Farley took possession of them. They 
farther proved, that Farley had paid Christopher for the 
said slaves between i775 and 800, and that he was the 
acting partner of a mercantile firm, to which Christo- 
jriier was indebted, in the sum of S400. 

Upon these facts set forth in a bill of exceptions, the 
plaintiff moved the court to inAnict the Jury, that if they 
believed the testimony, the sale was fraudulent and void 
as to the plaintiff^ because the possession jremaining with 
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A*MXi the vendor, was a fraud in itself. Tlie court wfusing 
s^..,^^^ the instruction^ Williamson appealed. 
Williamson 
j^ RoAKE, Judge..* The court is of opinion, that the 

judgment of the Superior court is erroneous in this, that 
the instruction asked for by the appellant, was not given. 
Therefore it is reversed with costs, and a new trial is 
awarded, in which the instruction aforesaid if required 
is to be given. 

J^^e. See Robertson v. EweU« 3 JIfim/*. 1. and Thomas v. Soper, 
5 Menu 28, in corroboration. 

* Brooke absent 



Bourke v. Granberry. 

The sentence of condemnation of a foreigfh court of admiralty, is not 
conclusive of the facts, that the pt>perty and owner were enemies, 
in a suit between the underwriter and the insured on a policy. 

A purchase by the insured under a sentence of confiscation, does not 
take away the rig^ht of indemnification fotthe whole loss. 

June 6th. BouRKB brought an action of debt against Grranbeny, 
President of the marine insurance company of Norfolk, 
in the Hustings court of Norfolk, on a policy of insur- 
ance. The policy warranted a vessel called the Ttoo 
Brothers^ to be American property, and the underwriters 
insured from the usual risks of pirates, men of war, ene- 
mies, taking at sea, &c. in a voyage from Hispaniola or 
Jamaica, to Norfolk. The vessel in returning from St. 
Domingo to Norfolk, waif seized as enemies' property, 
carried into Jamaica, and condemned as prize, by the 
vice admiralty court of Great Britain. It was sold for 
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dM beneflt of tiM capton, at which sale, Canhy tte mas- 
ter of the vessel, bought it <br Bourke the former owner. 
At tiie trial of the cause, the plaiatiff offered evideneo, 
to prove the Two Brotken to be an American vesiel, 
mud that he was an American citizen. The defrndattt 
moved the court to exclude such evidence; because the 
decree of the vice admiral in Jamaica, was conclusive of 
the fact, that the vessel was not American or neutral 
|lroperty. The court however admitted the evidencCf 
and the defendant excepted. The defendant also moved 
the court, to instruct the Jury, that Hie master of the ve»- 
sel having purchased it under the decree of confisoatioii^ 
lor the bene6t of Bourke the former owner, the ptainti# 
Itould not in law recover against the insurers, as feo* a to- 
tal loss, but only for a partial loss; the measure of whichf 
was the injury actually sustained. The court refused to 
2^ve this instruction* The Juiy found for the plaintil^ 
who accordingly had Judgment The defendant appeal- 
ed to the district court then held in Suffolk. The cooo- 
oel agreed upon record, to release all errors except &c., 
and to submit to the judgment of the court oaly two 
questions, viz. whether the sentence of the vice adaUral 
ef Jamaica was conclusive to negative the warranty coa- 
tamed in the policy, that the vessel was American. 
Second, whether under tlie circumstances, the loss was 
a total or a partial mie. The district court of Suflfolk 
veversed the judgment of the Hustings court of Norfelkj 
because the sentence in the vice admiralty court of Ja- 
maica was conclusive evidenoe, that the vesael and car- 
go at the time of seisure, were the property of the enemies 
of the king of Great Britaini and consequently, evidenee 
eontradicting those facts, was improperly admitted; 
and a new tml was awarded* The piaiatiff appealed to 
tliiscoart 

Wirt for the appellant The plaintiff to snstaifk his 
pction was bound to prove. 1. The contract* 9* Tbf 
* To^ X. 3 
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payment of the premium. 3. The interest of fiie insur- 
ed. 4. Performance of the warranties; that is, that the 
vessel was American property &c. 5. Loss at sea.(a) 
The 1st, 2d, and 3d, of these points w^ere admitted on 
the tnal. The 4th was also admitted, except as to the 
vessel's being American property, and the 5th only de- 
nied in part, because the vessel was purchased in, for the 
owner. 

At the trial, the pidntiff offered to prove the vessel was 
American built, and that the owner was an American 
citizen; and this evidence is to be excluded, because the 
sentence of the vice admiralty of Jamaica is conclusive 
against both the facts. As to the last point, the plaintiff 
contended upon authority, that the capture and offer to* 
abandon, made it a total loss. 

There is no doubt at this day, that the sentence of a 
foreign court of admiralty so far as it operates in rem, 
that is, so far as the title of a purchaser under tiie decree 
is concerned, is final and conclusive as to facts. But 
whether it be final as to the contract of insurance is in 
Virginia a fresh question. The case of Hoe v. Har^ 
rison,(&) has decided nothing on this point The courts 
of several States h4ve differed on this question. In 
New- York it has been held to be prima fade evidence 
only of tiie facts. Massachusetts, though formerly of 
opinion that the decree was conclusive, has modified its 
doctrine,(c) and even in England, the correctness of 
former decisions seems now to be questioned. 

The leading case in England, is Hughes v. Come- 
lius,((f) but the only question throughout was, whether 
a sale under the sentence of tiie French court of admi- 
ralty omfiscating the ship as prize of war to a Dutch- 
man, would pass the property, so as to bar an action of 

(o) 3 Manh. on Ini. 60a 

(*) 1 Wath. 19. 

(c) 8 Mms Rep. 536. 

(rf) 2 Sh9w, 232. Curth, 32. Skin. 59. 8r. 77k, Baifm. ^ffS. 
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trover against the, purchaser; and it was bdd it woald. 
For all nations will from respect to the comity of nations^ 
pay that regard to the sentence of foreign courts of admi- 
ralty. But the comity of nations is not at all connected with 
controversies between iinderwriters and the insured^ when 
both are of the same country. And if considerations of 
comity were in general to be respected, the present would 
be an exception to its liberal operation. For the good faith 
of nations which gave birth to the rule has been violated, 
by the British courts of vice admiralty. Thw own 
writers admit, that they have themselves violated the 
law of nations, of which this principle of comity forms 
a part The late armed neutrality proceeded from the 
violation of neutral rigfats.(^) Their courts have pro- 
mulgated to the worid, that they will condemn as prize^ 
vessels and property, within the interdiction of their 
orders in council, whatever the law of nations may be. 
But if the law of nations be a universal law, the decis- 
ions of British courts are not to be respected in deciding 
on this law, more than those of other countries. And 
France has decided the question differently^/) There 
it is held, that the sentence is not conclusive in favour of 
tiie underwriters. The English Judges have not thcm- 
aelves agreed upon the qttestion.(^) 

The ciqiture makes the loss total, and the offer to 
idbandon completed the title.(A) The case in 4 Cranch 
434> was by an imperfect and divided court(i} 

Widthanh oontrtu This is a common law question. 
The common law ^st England is the law which must 
govern, and that was long ago settled. The cormptiom 

(«) Jtarth. Ins. 310» B. 1. c. S. § 5. 
(/) liB^wr»y«^ 45S. 

^} 1 Marnh. 390. WeticoiotL Ins. S33-4. 1 Can^ 439, PH^ 
Et.349. See also Judge Cooper's learned opinion. 
(A) Marsh, on Ins. 429, 431, 4S8, 90-1^ 500. 
(0 ««e also f Cranelh 185. 
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of vice admrmHy coai^ is eitho* a quMtion of Uwor ^ 
fact If of fiu^» I have only to say it no where appears 
of record i« this case. When did these cormptioBS be* 
gin? By wtuit critermi shall we dedde the predse tiaie 
at which such iudgnents ceased to be final becamse of 
this corruption? 

This is said to be a rok of comily— 4iat it is of nooon- 
ie qne nce what is tlie reason of the mle — it is enough for 
me that there be such a rule. A sentence of condemna- 
tion concludes all the world where the facts on which the 
decree is founded are brought in question. The English 
eases go that leBgth.(^) Judge Washington, in 4 Crandk 
4399 has collated the cases fully. The several States in 
which the question has arisen hare concurred in the same 
opinion. This court cannot look at the evidence given 
before the foreign court. The libel and the decree only 
can be looked into.(0 

JBut the plaintiff cannot recover for a full loss, but 
only prs raJta. He sues for his loss. What has he lostt 
He has not lost his vessel, for he now has it— >he has lost 
then only what he had to pay for it. 

RoAiTE, Judge. This was an action brought by the 
appellant against the appellee, in the Hustings court of 
the borough of Norfolk. It was founded upon a policy 
of insurance. That policy was upon a vessel called the 
Two Brother$9 bound from Norfolk to a port in the 
West Indies, and warranted to be ^'American property.** 
The vessel was captured and carried into the Island of 
Jamaica* libelled in the court of admiraltyt there^ and 
condemned as <<enemy's prcqierty.'' 

At the trial, the plaintiff oflfered testimony to prove* 
iQiat the vessel was, in fact* American property; which 
testimony was objected to, on the gromd UMit the de- 
eree of the court of adnriralty was conclusive evidence 

(k) 2 Ld. Rajfm. ru. JtfanA. en III. 344. 
CO 6 Oofic^ 206. 
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im this cMe* of tte fact of ber being enemy's propertj^ J^ 
but tbe coitrt overruled the objection, and permitted the 
eridence to go to the Jury; whereupon tbe defendant ex* 
oepited. Tbe counsel for tbe defendant also mored tbe 
eouK to instract the Jury, that the vessef having been 
sold under tbe decree aforesaid, and tbe captain having 
porchased ber for tlie benefit of tbe plaintiff, to whom 
she was delivered by him, he was not entitled to recover 
as for a total loss, but only in proportion to the sum ex- 
pended; but the court refused so to instruct the Jury* 
whereupon the defendant also excepted* A verdict was 
found for tbe plaintiff, and tbe deftndant appealed to tbe 
fisrmfr district court of Suffolk, where the judgment 
was i^versect and a new trial directed; that court being 
of opinion^ that the sentence of tbe admiralty court was 
ccMU^lusive evidence to prove, that the vessd belonged to 
tbe enemies of Great Britain. The parties agreed, in 
tl|e last mentioned court, to release all other errors 
than those relied on in the bills of exceptions; and the 
plaintiff appealed from tbe judgment of reversal^ afore* 
said, to this court. 

With respect to the point made by tbe second bill of 
exceptions, we are of opinion that when the vessel was 
captured^ the case was consummated, by tbe tjfov to 
abanflon, so as to entitle tbe party to go for a total loss| 
and that the case was not altered by tbe circumstance^ 
-ttiat the vessel was, afterwards, bought in by a friend^ 
or agent, of the assured. 

The point made in the first bill of exertions, re- 
^piires more consideration, and is deemed by the courts 
to be extremely important. 

It is a principle of general jurisprudence, ffntnerly 
held sacred, even by Great Britain herself, that questions 
of priae between subjects or citizens of diflferent nations^ 
are to be governed, entirely, by the law of nations, in 
exclusion of the local or municipal laws of any conn*' 
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iry.(m) It is another principle, that the courts of ad^ 
niralty, of each country, acted within their respectiYO 
s^o-es, for the great family of nations, in carrying into 
eflfect this just and general law. In this state of things 
eadi court was entitled to the confidence of the others^ 
and no laws were acted upon or administered b^ anyf 
but such as were submitted to, and acknowledged^ 
kyaU. 

In this state of things, also, comity, reciprocity, and 
general convenience, sanctioned it as a general princi{def 
that the decrees of each court should be respected by the 
others* That principle, however, as originally declar- 
ed, and as, even now, understood, by some of the nations 
of Europe, only extended to the decree itself and not 
to all the facts and questions, wheresoever arising, on 
wbich that decree may have been founded. The decree 
juroceeded entirely in rem; and it was founded in gen- 
eral convenience, that the title of the purchaser, under 
it, should not be questioned. A contoiry doctrine would 
tend to diminish the actual price for which the property 
might be sold, and thus, in the event of a restitution, or 
otherwise, throw an actual loss upon the owner of the 
pnqperty himself. 

It is believed that no nation has refused to accede to 
this doctrine, to the extent which is now stated, on ac- 
count of the convenience and utility aforesaid. How £ar 
the principle as thus limited and understood, may be 
shaken by a system of profligacy in the courts of any 
country, discarding every rule but that of their own 
will, or that of their particular sovereign, and violating 
the clearest principles of justice, may deserve considera- 
tion in fbture. In the case now before us, that enquiry 
need not be made. 

This convenience, however, is not involved in a col- 
latet^ controversy, which exhibits the same question, 
between two individuals in another country, touching 

(m) 3 Black, Com. p. 69. 
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the oonstraction of timr contractf nor is this comity at ^m 
all involved, in such a case. It is safficient for tke most 
punctilious sovereign, that its decrees have had their 
dfect, and that titles derived under ttem, are not at- 
tempted to be disturbed* Another nation may, even upon 
the same contract, draw a diflTerent conclusion, by 
means of its courts, between two of its ovm citiz^is, 
without offending the dignity of the power which renders 
tiie decree. 

This is, most emphatically, the case, when the admi- 
ralty court rendering the decree, has discarded the law 
of nations from its code, and only goes by iheexpwie 
laws, or orders, of its particular sovereign. The case 
is, further, extremely aggravated, when fliese laws or 
orders have no other object, than the aggrandizement of 
the power which promulgates them; and when its courts 
lend their aid, to further the object aforesaid. In that 
case, they cease to be judicial tribunals; or, at least, 
fliey cease to administer the law of nations. In ^at 
case, the court becomes, in fact, a belligerent instrument, 
and its judgments act only upon the local laws or orders 
of its sovereign; and all the cases concur in shewing, 
that a judgment rendered in another country, in a civil 
action, is not absolutely conclusive in this. 

Such is the character of the British vice admiralty 
courts, and of their decisions, in modem times. These 
facts are not particularly /ound, in this record, but they 
are known to the court, judicially, as a matter of general 
history. They have been often admitted by tiie courts, 
as well as other departments, of our country; and are 
not denied by even the British jurists, themselves. We 
are to proceed then upon the assumption of tiiese facts. 
We are to suppose that the condemnation in question, 
aiay have been founded upon the arbitrary orders of the 
English king in council, and upon the ideas of the right 
of blockade, which are acted upon by that nation. We 
are to suppose that the ground of the decree may have 
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been manifestly unjust and illej^. If, in the case of 
Mayne v. Walter,(iti)' it was lield, even in Englandy 
that where the ground of decision appeared to he, a for^ 
eign ordinance, manifestly unjust, and contrary to the 
laws of nations, the insurer should not be discharged^ 
we ought, in this case, to retort her doctrine upon her. 
We can admit no difference between a fact brought into 
a case, by a particular finding, and one which is, indubit- 
ably, known to the court, as a matter of general history. 

This view of the subject precludes the necessity of de- 
ciding, bow far, under the former state of things, the de- 
cree would have been conclusive, in the case before us. 
It could not have been so conclusive, without violating 
the great principle, often sanctioned by this court, that 
no man is to be bound by a decree or judgment, as to 
which he had not the liberty td cross-examine. The in- 
sured, are only parties to the decree of the court of admi- 
ralty, as it were, by a fiction, and for the single pur]N)se 
of effectuating, and protecting, the sale of the property. 
That fiction need not be extended botii beyond the truth of 
the case, and beyond those purposes of utility, which it 
was intended to answer. We ought not to adopt, light- 
ly and implicitly, the late decisions of the British courts^ 
upon this subject, which seem to have grown up vnth the 
new state of things, before adverted to. We ought to re- 
collect that Britain is an insuring, while we are an in- 
sured nation. We ought not to adopt the British decis- 
ions of the present day; but rather to 'mount- up to the 
days of Hughes v. Cornelius. At that time the validi- 
ty of the sale under the decree, was^ only, in question; 
and all the general expressions in ^e judgment ef the 
court, should be understood as restricted by it. 

If the question now before the court, be a question of 
the common law, it ought to adapt itself to the varying 
circumstances of tilings^ by which it b affected. A 
change as to it» may well have been produced} by the 

(n) 4tBac. M\ 6r0. Park^ on Ini. p. 363. 
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Bcfarioas cobAicI of some nalionsy in modern tiaies. If 
it be a question of common law^ we ought rather to re- 
fer to that code» as it was understood^ upon this subject* 
at the epoch ctf our separation from Britain. We ougltt 
rather to adopt that construction which conforms to the 
golden principle, that no man ought to he bound by a 
decision to which ho was not» substantially, a party. 
We ought rather to go by the principle which prevails^ 
in relation to tlie municipal judgments of foreign courts. 
We ought to consider tiiis decree, as, in fact, such a 
judgment. It is founded, only, on the ex parte and par- 
ticular regulations of the British nation. 

If, on the contrary, this be a question under the law 
of nations, the British courts are not tiie exclusive 
arbiters of it. On a question of national law, we refer 
to other, and more impartial, authorities. We consult 
the learned on that subject, and resort to the concurring 
testimony of general jurists. We act upon the unerring 
maxim, ^^potius est petere fontesJ'* it is not new for 
this court to differ from the courts of England, on ques- 
tions of general law. It was done in the case of Reed 
and Eeed, in favour of the great natural right of expatria- 
tion. In that case we scouted the slavish docti*ines to 
be found in the case of Calvin. If, therefore, Britain 
has decided this question one way, France and other na- 
tions have decided it in another; and we are to chuse 
between them. In niaking tiiis decision, we are to go 
bj great principles, and not by the conflictii^ and un- 
satisfactory decisions of British Judges. 

Itisaclear principle, peculiarly fitting the present 
tira^ thi^ the unjust decisions of foreign courts, is ob» 
of the risks insured against: but this right would be cut 
up by the roots, if we are not permitted, (in this case be* 
tween the parties to the policy,) to shew tiie decision to bs 
unjust. That right is without a remedy, unless the de- 
cision is open to investigation, in this particular^ 

vol. I. 4 
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Nor ought it to be forgotten, tliat, bj holding tlie 
sentence to be conclusive, which sentfoce was not found- 
ed upon a jury-trial, we deprive our citizens of a resort 
to that tribunal, which is consecrated by our bill of 
rights. We also deprive them of the inestimable privi- 
lege of resorting to viva voce testimony. 
* These are the general grounds, on which our opinion 
in this case is founded. They might be stated more at 
large; but it is deemed to be unnecessary. We have not 
quoted many decisions, on this subject; but few of the 
cases have escaped us. The nwdern decisions in Eng- 
land are, for the reasons aforesaid, discarded from our 
view. As for those in our own country, they are both 
ways; and some of them have regarded the English 
cases, more than great principles. We are to judge for 
ourselves, in this chaos of judgments, and we submit the 
result of our best deliberation. That result, while it 
does not infringe upon utility, comity, or convenience, 
in the smallest degree, is essential to justice between the 
parties. We only contend that a paHy shall have an 
opportunity to prove the truth of those facts, on which 
his claim to compensation is founded: and that he may 
have the benefit of his witne43ses, here, whom he could 
neither summon, nor carry, into a foreign country. 

This view of the case precludes the necessity of con- 
sidering, how far the insertion of the words <<or other- 
wise,'* in tliis decree, would, in the event of a different 
decision, have deprived tiie same of its conclusive effect. 

Our opinion, consequently, is, that the court of Hust- 
ings did not err, on either of the points stated in the bills 
of exceptions; and that the judgment of the district 
court reversing its judgment, is erroneous. That judg- 
ment, is, of course, to be reversed, and that of the court 
of Hustings affirmed. 

JVWe. The Judges were onan- sented from so much thereof, as 

imous in this opinion: except that decided, that the decree in ques- 

Judge Brooke requested the pre- tion was not conclusive, 
siding judge to say, that he dis- 
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Knight V. Yarbrougfa. 



W. devised property to bis wife with power to sell, &c., or to dispose 
of among children and grai^-children a» the pleated; the wife gare 
part to a son4n-law, and made no provision for some of the child- 
ren, and some of the grand-chndren; this is an imperfect execution 
of the power, and 'void. 

Wliere an object of the bounty has received any tlung by appoint- 
ment, he can claim a share of the residue, onfy on bnaging what 
he reeved into the ceUaUe bonorum. 

Where the appointment is improperly executed, and a court of 
equity is called on to correct it, equality is the rule. 



George Waltok made his wfll, containing among June 13th. 
other provisions a clause, bequeathing to his wife Martha, 
about four thousand acres of land in Kentucky, one half 
of a mill on M^errin River, with about six hundred acres 
of land adjoining it, with all the negroes, debts, stock, &c., 
not previously devised, "to live upon, pay my debts, and 
dispose of among my children and grand-children, as she 
pleases, and should «he iind it necessary to sell, all or 
either of the lands, to convey and make titles thereto, 
to any person or persons whatsoever, which title so made 
shall be valid to all intents,'' &c. this will was recorded 
in July 1797. 

Martha Walton afterwards made her will, which was 
recorded in October 1814, by which she gave to Thomas 
Walton, (her son) certain slaves, &c«, and to his child- 
ren by name, certain other slaves. To her grand-daugh- . 
ter Fanny Moore, a pecuniary legacy. The other child- 
ren of her daughter Moore she added, were intentionally 
pretermitted. To her son-in-law Joseph Yarbrou^, she 
gave the half of the mill and its appurtenances on Me- 
lierrin River. The residue of her estate, she desired 
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might be divided into five equal parts^ of whicbyone wa^ 
fiven to her son Thomas Walton; one to the children of 
her datigliter Temperance Yarbrough; one to the child- 
ren of her daughter Btisantia Morton — Hughes Morton 
being excepted; one to Robert and Thomas Walton sons 
of her son Robert; and the remaining "fifth to her daugh- 
ter dallj Bitls. Her ^ughter MaiMha Kvright, and het* 
ntm ^ohn B, Walton, «rtd all her g^tid-cMldren not ex- 
pressly provided for, she added were intentionally omitted. 

Woodson Knight and Martha his wife, who was a 
daughter of George and Martha Walton, together with 
several bf the cfiildren of Knight and his wife, brought 
their bill in Chancery, complaining, that the power of 
appointment conferred on Martha Walton by the will of 
George, was improperly executed; and praying, that the 
execution might be decreed to be void* The devisees of 
Martha Walton were made defendants to the bill. 

The Chancellor decreed, that the widow of G. Walton 
by his will, had power to dispose of the property in dis- 
pute among the children and grand-children as sibe pleas- 
ed, and that she had well executed the power, except in 
idevisttig half the mill, &C., to Joseph Yarbrough who 
was neither a child nor grand-child of tlie testator, but 
a son-in-law. He also decreed, that this moiety on the 
death of Martha Walton vested in the heirs of George 
Walton; and ordered an account of the profits, &c. of 
the mill by a commissioner; who was directed, to report 
the value of the mill, the number of heirs of G. Walton^ 

In vacation, one of the plaintiSs petitioned the Chan- 
cellor for an appeal from this decree tho' interlocutory, 
becaime the decree was erroneous, afiected the rights of 
the parties, and an aj^eal in that stage of the cause 
might save the expense of the reference. The Chancellor 
refused ' the appeal. In which he was overruled by a 
Judge of this Court, and now the cause was argued on 
the merits by Ldgh for the aj^llant: 
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Who said, it was the manifest intention of the t(«tiitor» J«»a 
that each child and grand-child should have a share. — . 



And under the clause itself, she could not pretermit any Knigin 
object of the testator's bounty, or make the appointment Y^-hlla-t 
illusory by giving a ti*ifle. Equality is equity in such 
cases. 

This case is to be argued upon authority: and on Eng* 
lisb authority, for there is no case in point* which has 
occurred in Virginia; Fleming and Swan certainly is not« 

In Equity, powers to appoint are trust8,(a) and where 
a power is given to dispose of the subject at discretion^ 
in whatever words, the appointment is improperly exe- 
cuted, if a mere trifle be given to any object of the boun- 
ty, and more so, if any object be entirely pretermitted.(6) 
The only case in which a variance from this doctrine ap- 
pears, is that of Burrell v. BurrelL(c.) But there the 
clevise was, that tlie wife should make such disposition 
amting the children, as she sliould think proper, or they 
best d€$erve. A guinea only was given to one, and the 
power was held by Lord Camden, to be well executed; 
because the wife had a discretion as to the olyects, as 
well as die fund, by the words; and might have omitted 
the son altogether. 

There are many decisions as to what inequality will 
avoid an appointment; 200/. out of 18,000(. and 100/. out 
«>f ^,000/. have been held not to be illusory.(d) But in 
those cases, something was given to all, wliich was not 
done in the case before us; and then, the appointment is 

(a) 4 Ves jr. 70S. 5 Fflt. jr. Jr. 351. 7U. 4 Vef. jr, 771. « 

495. Vet. jr, 362. 849. AU of which 

{b) Gibson v- Kinven 1 Vem. shew a|>pointmenU groflAly ub- 

06. The case of Wall v Turborae equal, and much more, appoint- 

1 Vem. 355^ 414 is ill reported, ments where some objects of the 

as is shewn by the case of Astry bounty are omitted, to be void< 
V. Astry. Prec in Chan. 256. See (c) AnA. 6(50. 
also 5. Ves. jr. 858. 2 Ve$. 640. 1 (rf) 9 Vet. jr. 382. 4. 10 Vet 

Br. Ch. 450. 2 Br. Ch. 344. 2 Vet. jr. 31. 
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^So cl^^J^'y vaid.(€) The case of Alexander v. Alexaii- 

s^^^J.,^ ^^^CfJ seems opposed to all the cases on this point: for 

Knight there must be a power given by the will to select somei 

-. ^ . in exclusion of others, to justify tiie omission of any one. 

This power is not well executed even at law, for there 
are no special reasons existing, to justify the exclusion 
of any of the objects. No misbehaviour is imputed to 
any of them.( jr) 

Another provision to be sui-e, will authorise a preter- 
mission. But this must be a provision by the person 
charged with the appointment.(A) 

And the death of the cestui que trust will justify an 
omission.(i) 

The case of Morris v. Owen(^) does not affect this. 
There a power was given, to appoint amotig children, 
and the court held it error, to give a portion to a grand- 
child; and giving a slave to one of the children during 
the life of the person charged with the appointment, was 
held a good execution. In this case, I admit the appoint- 
ments as to slaves given during Martha Walton's life, 
to be well executed: but not so of those made by her will. 
If the will be no execution of the power, the estate must 
be distributed according to the statute; if it be a defective 
execution of the power, this court will supply the defect^ 
and execute it eqBaHy.({) And the slaves given in Mar- 
tha Walton's life must be included, in ascertaining what 
is equality^ 

Wickham contra. Beside Morris and Owen, Coles v. 
Brown is a decision of this court, on the doctrine of ap- 



(c) 2 rem. 513. 1 P. Wmt. (A) 5 Vet. Jr. 856. 861. Cos. 

149. IJitk. 349. 1 T. Rep. 439. Tem. Talb. 72. 2 Vet- Jr. 326. 

note. 1 Mod. 189. 6. Vet. Jr. 793. 5 Vet. jr. 445. 9 Vet. Jr. 426. 

(/) 2 Vet. 640. (0 1 Vet. Jr. 299. 

(g) 1 Vet. 59. 2 Eq. Ca. 492-3. (it) 2 Call^ 520. 

5 Vet.Jr, 855-6. 9 Vet. Jr. 382. (/) 2 Com. JOig. 359-60. 
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pointinentsy in ^hich, an appointment was supported in ^m 
a stronger case for the other side than this. n^#-v-^ 

This is equally a trust, whether the wife have power Kiugbt 
to select or not An appointment of a penny to one is YMbrouA 
good at law, where all are to receive something. But a 
court of equity it is said will not allow such inequality. 
Tet it will allow inequality, and that very gross. One 
ninetieth part of the subject devised, has been supported 
even in equity.(m) All the judges regret, that such 
doctrine has prevailed, yet it is admitted. In Spencer 
r. Spencer,(n) the court expressed the difficulty it felt, 
on the subject of Illusory appointments. The rule de- 
ducible from the English authorities, applies only to 
cases, in which all the objects of the bounty are in equal 
degree related to the testator, and is inapplicable to a 
case like this, of children and grand-children. 

The word among, does not necessarily mean aU, but 
may be answered by dividing the subject between any 
number of the persons entitled; and at pleasurCf and iu 
her discretion^ are different things; one confers an arbi- 
trary, the other a limited power: another point in Miiich 
this case is distinguishable from the English. 

By the Court.* The Court is of opinion, that by the 
true construction of the will of CJeorge Walton, as to the 
estate which is the subject of controversy, the testator 
intended, to create a trust in his wife, for the benefit of 
bis children and grand-children; and to empower her, 
to appoint the same among them, in such proportions as 
she might think proper; so that each object of his boun- 
ty should nevertheless have a reasonable share; that is 
to say, that she should appoint such share to each child 
alive, at tiie time of such appointment; and to the child- 
ren of such child as should be then dead, and who in 

(m)9 re$.jr. 382. (n) 5 Vei.jr. 366-7. 

* Brooke absent 



Digitized by VjOOQ IC 




9ft The Ckmrt of Jfypeals of Virginia. 

such case are to represent their ancestor; and that it 
was not his intention, that an appointment should be 
made to the child, or children of any child alive, at the 
time of such appointment, or to one child of a deceased 
child, in exclusion of the others; unless such last men* 
tioned appointment, would not operate to deprive the 
others of a reasonable share. 

According to these principles, if Martba Walton the 
trustee, aforesaid, appointed, by art consummated in 
her life time, any portion of the trust fund to the child 
or children of a child of tlie testator, in the life of such 
child; such appointment is void; but if such appointment 
was made after the death of such child, then the grand- 
children in this case, representing their ancestor, being 
objects of the trust, and entitled to a reasonabk siiare, 
such ap|)ointment was good; and if made to one or more 
of such children, in exclusion of others, ought to be con- 
firmed; if a sufficient fund shall remain, according to tlic 
principles of this decree, to give the other children a rea- 
sonable share of the proportion . to which these children 
shall be found entitled, as representing tJieir ancestor; 
otherwise, it is to be added to what may be assigned to 
those representing that stork, and the whole e-qually di- 
vided between them. So too if the trustee appointed, as 
aforesaid, give any portion of the trust fund to a child 
of the testator, such appointment is to be confirmed, if 
sufficient remains to give each object of the bounty, as 
above-designated, a reasonable share of the whole fund; 
otherwise such appointment is to be declared void, as 
not being conformable to the trust. 

We are further of opinion, that all the appointments 
attempted to be made in and by the last will of Martha 
Walton, ought to be declared void; they being repug- 
nant to the intention of the testator, in the particulars 
before declared. 

We are also of opinion, that if any appointment, made 
as aforesaid, shall be declared valid under the principles 
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herehi stated, that the object or objects in whose (kvor Jv«b 
•uch appointment shall so have been made, will not be ^.^.^^^ 
entitled to come in for a share of the residue of the trust Kmgfat 
fund, without brining into account, tlie subject so ap- YubJoarfi 
pointed; the correct rule being, that when the trustee, 
who alone is confided in, to make s^ discrimination as to 
quantity, fails to do so, according to the confidence re- 
posed, the Court must adopt equality as the rule: it 
would be a departure from this rule, to divide the residue 
among all the objects; and this is the more reasonable^ 
in as much as the person having the power may not 
have intended the inequality which would thus be pro- 
duced. 

The decree is therefore to be reversed, and the cause 
remanded; that all parties, nec^sary to a final decision, 
according to these principles, may be made, and a final 
decree be pronounced, agreeably thereto. 



Parker v. Elliotte- 



The plaintiff in tn action for debauching hiB daughter, may elect to 
bring trespass or case for the injury. 

EixioTTE brought an action of trespass on the case, April M. 
against Parker, for debauching his daughter. There 
was a demurrer to the declaration, because there was no 
positive averment of the injury, and because the action 
should have been trespass* and not case. The court be- 
low decided against the demurrer, and the jury found a 
verdict for the plaintiff. 

That the declaration contaftiing no positive averment 
was fatal in this action on demurrer, was submitted on 
the authority of Moore v. Dawney.(a) 

(a) 3 Ben, a M 127. 
VOL. I. 5 
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That trespass and case should not be confounded, was 
attempted to be proved by the case of Taylor v. Rain- 
bow.(ft) 

And that the proper action ^ as trespass and not case. 
Woodward v. ■Walton,(c) was cited, and relied on as 
conclusive. 

RoAiTB, Judge. The court is of opinion, that as this 
action is brought merely for debauching the appellee's 
daughter, the injury arising from which, was as to the 
father, only consequential, he might elect to bring an 
action on the case for the said injury; and tliat there is 
no error in the judgment. It is therefore affirmed. 

(b) 2ffen.&M. 423. (c) £09. U PuU. 476. 



Smith V. Pearce. 



Judgment on attachment should not be quashed, because the bond 
given on suing it out, recited only the sum due without mention of 
interest 

It is error to refuse leave to the defendant in an attachment, to enter 
bail and plead* without appearing in person. 

April Ist Smith brought an attachment against the estate of 
Pearce an absconding debtor. Pearce not appearing to 
defend the suit. Smith's counsel moved the court for an 
order of sale of the attached effects; and tiiat the amount 
of Smith's claim should be paid him. And while the 
motion was before the coirt, counsel for Pearce offered 
special bail, and filed a plea. But the court refused to 
admit the bail, and plea offered, which was payment; 
Pearce's counsel, craved oyer of the note and attachment. 
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And excepted to the opinion of the court, refasing to re- 
ceive bail, and admit the plea. The bond giren by 
Smith and his surety, on obtaining the attachment, re- 
cited the amoontof the sum for which the attachment was 
obtained only, without the date of the note, or any men- 
tion of interest 

Pearce's counsel, appealed from the opinion of the 
Hustings court of Petersburg, to the Superior court of 
law for Prince George county. 

That court, reversed the judgment of the court of Pe- 
tersburg, and directed the warrant of attachmuit to be 
quashed; alleging as cause of error, that no bond cor- 
nrctly reciting the said attachment, was executed by 
Smith. 

Roane, Judge. The court is of opinion, that the 
judgment of the Superior court of law is erroneous in 
this, that the bond given on suing out the attachment in 
the proceedings mentioned, was not so imperfect, as to 
authorise the judgment quashing the said attachment. 
That Judgment is therefore reversed with costs. 

And this court proceeding to give such judgment, as 
the Superior court of law should have given, is farther of 
opinion, that the Judgment of the county court, is also 
erroneous, in not permitting the appellee to give special 
bail, and plead to issue, as he offered to do. 

That judgment is therefore also reversed with costs; 
and the cituse is remanded, with directions, to permit 
the appellee to give special bail, if the same shall be offer- 
ed; and^ that the cause be proceeded in^ to a final judg- 
ment 
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1820. 



^^■ 



Guerrant v. Tinder# 



i^ An action for malicious prosecution, the plaintifT having g^ven evi- 
dence of conversations of the defendant to shew malice — ^the de- 
fendant may prove by the committing magistrate what he swore 
before him. 

In such an action against several defendants some of whom are found 
not guilty; on motion for a new trial» by those found guilty, because 
evidence for them was improperly excluded^ a new trial will be 
granted, as to those found guilty only. 



Jane 9th. This was an action for malicious prosecution, brought 
by Jesse Tinder, against teter Guerrant Sen, Henry 
Huff, Young Jarratt, Leonard Wilson, and Peter Guer- 
jpant jr. The declsu*ation sets forth three different 
wrongs and iryurie^ to the plaintiff. First, that the de- 
fendants, maliciously, and without probable cause charg- 
ed the plaintiff, before Thomas Thomson a magistrate, 
with stealing a silver watch of the value &c., whereby 
they procured his arrest and imprisonment. Second^ 
that they maliciously and without probable cause, pro- 
cured the plaintiff to be brought before the examining 
court of Franklin county, and remanded to jail for the 
felony. Third, that they falsely and without probable 
cause, procured the plaintiff to be indicted for the felony 
before the grand Jurors of the Superior court of law for 
I^ranklin county. The declaration avers the discharge 
of the plaintiff by the grand Jury; and that the defend- 
ants had not farther prosecuted &c. 

The defendants pleaded jointly not guilty. 

At the trial of the cause, the plaintiff having given iu 
evidence, conversations of the defendants relative to the 
felony charged, the defendants offered Thomas Thompson^ 
the magistrate who committed Tinder, to prove what 
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tfaej deposed before him, on Tinder's arrest. The plain- 
tiff's counsel objected to the admission of this testimony. 
The court sustained the objection. The evidence was 
excluded. The Jury found Peter Guerrant, sen'r. Hcn- 
tj Huff, and Peter Gnerrant jr., guilty; and assessed 
the plaintiff's damans at $S500. The other defendants 
were found not guilty. The defendants found guilty, 
appealed. 

This cause was three tim^ argued by Wickham fot* 
the appellee, and by Chimer for the appellants. On the 
first argument the only question made was, whether it 
was error to exclude the evidence of Thompson. Tlie 
court requested arguments afterwards, on the difficulty 
which presented itself, in reversing the judgment as to 
tlie convicted defendants only. 

Gilmer for the appellants^ 

The verdict has given ^gregate damages for three 
several injuries complained of in the declaration, and put 
in issue by the pleadings. If this vcniict would have 
been bad on a single . count stating any one of these in- 
juries separately, it is bad now, for it is entire. Sup- 
pose the issue had been joined on a declaration stating 
the malicious arrest procured from Thompson. The 
plaintiff must have proved that arrest to have been pro- 
cured through malice and without ptohahle cause: malice 
is the foundation of the action; Farmer t. Dapling.(o) 
It may indeed be implied, from total want of pi*obable 
cause, and it has been held, that the indictment being 
found "not a true bill," affords inference of want of 
probable cause. This applies only to malicious prose- 
cutions before grand juries; since it affords no presump- 
tion even, of what passed before the committing magis- 
trate. And if it did, the presumption might be repelled 
by proof.(6) In England, it is the practice, to shew 

(a) 4 Mnrr. 1971. (ft) ifarf . Cq. diU 161, cfc n. 4. 
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the whole proceedings before the magistrate, (c) And 
the plaintiff mighty indeed he ought* to have shewn the 
particular accusation made. The rule must be recip- 
rocaly the defendant then, shall have the same liberty. 

It is not allowing the defendants to testify in their 
own cause: for the plaintiff has put in issue what they 
swore, by averring it to be false and malicious: how can 
this be determined without knowing what they have 
sworn^ In slander the defendant might shew he spoke 
other words tlian those charged &c.? I do not say the 
defendants can prove the plaintiff committed the felony, 
by their own evidence; thougli they may do even that, if 
no one else wei-e present when the felony was commit- 
ted.(d) But I say, that the utmost latitude shall be al- 
lowed the defendants in giving evidence to rebut the 
presumption of malice. It is to negative the inference 
of malice, that the testimony should be allowed. Sup- 
pose a witness were to accuse one of a particular offence, 
and a magistrate should commit him for another^ with- 
out any cause: should the wrong of the magistrate con- 
demn the witness. Yet condemned he must be, if he be 
not allowed to prove the precise allegation he made? 
The evidence then was clearly admissible. 

Shall the venire de noi)o be against all tlie defendants, 
or against those only, who were found guilty? 

It is^aid, here has been a mis-trial; if so. Tinder pro- 
duced it, and he cannot complain of his own error. It 
is said too, the evidence rejected might have been ad- 
vantageous to him: then he should not have objected to 
it: had he moved to exclude the evidence, and the mo- 
tion been overruled, he might have appealed. Can 
he appeal because a motion was denied at his request? 
Suppose all the defendants had been found not guilty, it 
is clear he could not then have reversed the judg- 
ment, because evidence was excluded on his motion. 

(c) Peake, 288. {d) Peake, 289. 



Digitized by VjOOQ IC 




Cmirt of Jlppiols of Virgima. 59 

What tiien is the distinction in this case? The acquitted 
defendants are no longer parties to any pending suit 

An appeal under our statute, stands in place of a writ 
of error at common law; now a writ of error lies to re- 
Terse a final judgment injurious to the party claiming 

it(0 

No matter what names are on the record^ they only 
are appellants* whose names are under the ad grave 
damnum.(^f) A writ of error therefore* can be brought 
only by one who is injured by the judgment The ac- 
quitted defendants, are not injured; their names ought 
to appear in the record, but not under the ad grave 
damnu7».(g) This is what is done* They cannot be ap- 
pellants, for no judgment can be more beneficial to them, 
than that already rendered. 

It is said, that the judgment is entire, and must be af- 
firmed or reversed throughout; how can a judgment ac- 
quitting A. be entire with one convicting B.? The par- 
ties are severed by the verdict, and tiie judgment cannot 
re-unite them. Even if it were entire^ it might be af- 
firmed in part, and reversed in part (A) 

But Yerelst and Smith v. Rafael(i) is conclusive upon 
the point; it is supported by other authorities,(A;) and it 
would have been error for the acquitted defendants to 
join in the appeal. The venire then, must be confined 
to those found guilty by the .verdict 

JVhte. This cause was argued before a reporter was appointed, 
and 1 regret, that no notes were taken of Mr. Wickham's reply, 
which could enable me to give its substance. 

(O 2 Saund. 46. n. 6. 101. e. 101. a. n. 1. 2 JBa, abr, 456. B. 
Co. Zit. 2S8, D. 
(f) Brewer v. Turner. 1 Str. 233. 2 Str. 1110. 
(^) 1 Str. 682. 
(A) 1 Str, 188. 2 Str. 808. 
(») C©wp. 425. 
(it) 2 Saund. 101. f 2 JSa. tikr. 461, B, 
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RoAiTE, Judge.")^ The court is of opinbn^ that the 
plaintiff in this case, having given evidence at the trial, 
of certain conversations of the defendants, i*elative to 
the facts whereon the prosecution for felony was found-r 
ed, with the view to impute malice to them, it was com- 
petent to them for the purpose of obviating that imputa- 
tion, to shew as well what they actually swore before tlie 
magistrate, as the manner and circumstances thereof. 
This is emphatically the opinion of the court, because 
regularly in an action for malicious prosecution, the 
plaintiff ought himself to give evidence of what was 
sworn on the trial. This evidence being rejected by the 
court in the present case, the judgment must be revers- 
ed, and a new trial awarded, in which the evidence offer- 
ed is to be admitted if requested. 

On the question whether the reversal is to be extend- 
ed to the judgment in favour of the acquitted defendants 
also, the court is of opinion, that it is not: in which 
opinion Judge Bbookb who did not sit as to the previous 
question concurs. 

The opinion expressed by tlie court below, althougli 
erroneous, gave in itself no right of appeal by motion 
for a new trial or otherwise. It gave none to the de- 
fendants although it rejected their testimony, and was 
excepted to by them. It was only when a verdict was 
rendered against them, which may have been influenced 
by this rejection, that a right to a new trial arose: until 
this event, the opinion is to be considered as abstract 
and harmless. If all the defendants had been acquitted 
no new trial could have been asked by them: nor could 
the plaintiff have complained, because the opinion was 
founded on his motion, and rejected his adversaries evi- 
dence^ That rejection cannot be deemed to have been 
injurious to him. It was not that rejection, but the de- 
fect of his own proofs in relation to the acquitted defend- 
ants, which produced their acquittal. Neither he nor 

* Brooke absent 
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ikfff therefore, in the case of a total acqaittal, could ask J^ 
for a new trial. It remains, to inquire whether this may ^^^-^^^^^^ 
be done in the actual case before us, at the instance of Gaemnt 
the convicted defendants, so as to jeopard again, those ^il^ 
who have been acquitted. The only ground on which 
this can be asked for by the former is, that they have 
been injured by the acquittal of the others, and have an 
interest in having theni convicted. This ground how- 
ever was overruled by this court in the case of Boswell 
T. Jottes.(f) It was not deemed in that case a sufficient 
interest to subject the acquitted defendants to another 
trial. 

If this then was a mere motion for a new trial, it 
would not be awarded except as to the convicted defend- 
ants: and how is the case altered when it occurs in the 
appellate court? 

Id the case of Johnson v. Macon, (^m J it was stated 
by the President of the court, that a motion for a new 
trial on the ground of a mis-direction, is never made be- 
fore the same Judge, but before the appellate court, upon 
an exception taken in the court below. We are of opin- 
ion that this ground is quite too narrow? The same 
Judge may upon a deliberate motion for a new trial sup- 
ported by argument and authority, rptract a hasty opin- 
ion expressed by him in the progress of the trial. That 
course too, would save the expense and delay of appeal- 
ing to a Superior court for that purpose. But as he may 
not retract this error, an application for a new trial may 
be also made to the appellate court, and to that end, an 
exception is provided. On the appeal, the application is 
still in effect for a new trial: and it would seem, that 
none are to be subjected thereto by the appellate county 
iirho could not have been so subjected by a direct motion 
in the court below. In principle there is no difference 
between the two cases. It is a general principle, that 
an appeal will only lie, in behalf of a party injured by a 

(0 1 Waah. 322. (m) 1 Wmh. 4. 

yoin. I. 6 
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decision^ and to the extent of that injury: and'this i»in- 
ciple equally prevails, in whatever court the motion is 
made, and by whatever form of proceeding. 

We are of opinion therefore, that the Judgment is only 
to be reversed, and a venire de norvo awarded^ as between 
the parties to the appeal. 




Taylor adm'r of Holloway v. Bruee. 



Negotiable notes made by H. & H- indorsed by A. for the accommo- 
dation of H. & H. to be sold in market, purchased by B. from a 
broker who sells them for H. & H. at greater discount than 6 per 
cent.f are not usurious in the hands of B., without proof that B. knew 
the facts. Qtuere, 



June 5th. George Keith Taylor adm'r of Holloway, brought 
a bill in the Chancei*y coiirt of Richmond setting forth^ 
that Holloway and one Hanserd were merchants and 
partners in Petersburg. That they had fallen into pe- 
cuniary difficulties and had become the prey of usurers. 
That on 14th April 1811, being greatly pressed for 
money, they applied to the defendant James Bruce, who 
was apprized 6f their situation, for the loan of 83603 ^ 
which they obtained at the rate of one and a half per 
cent, per month. To cover principal and interest, they 
executed three notes for Si 400 each, negotiable at the 
Bank of Virginia, with John Allison indorser^ payable 
in six, nine, and twelve months. In October 1811, Hol- 
loway and Hanserd being in still greatei* distress (as 
Bruce knew) applied to him for another loan, which they 
obtauwd at an unknown rate^ from 20 to 25 j^er cent, per 
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ammm. To cover this loan, they execated two 6ther 
notes of the last date, negotiable at bank, with Thomas 
Atkinson indorser; payable in nine and ten months, &c. 
&c. The bill demands a discovery of Bruce of the sums 
actaally lent, and of the interest reserved, and generally, 
that he might set forth all he knew concerning the pre- 
mises. That the notes be declared usurious, &c. 

Bruce's answer denied his having ever had pecuniary 
transactions with Holloway or Hanserd: and that no 
coummunication for a loan ever passed between them. — 
The notes in question he purchased from J. L. Mertens, 
who offered them for sale. For the three notes of 81400 
each, he gave S3638 80 cents. For the other two of 
Si ^50 each, he gave 82143 75. That it was a purchase 
and not a loan. That he had no particular information as to 
the pecuniary situation of Holloway and Hanserd. The 
business was conducted with Mertens, and whether he 
was their agent or not, is a question with which the de- 
fendant supposes, he has nothing to do. 

This answer was excepted to, because it neither ad- 
mitted nor denied a knowledge of Mertens' agency, 
which was very material, and the exception required the 
defendant to state, whether Meilens was the agent of 
Holloway and Hanserd, and whether he bargained with 
him for the notes in that character. The answer was 
amended by a supplement, and Bruce said, that he did 
iiot recollect or bdieve, that Mertens informed him that 
be was the agent of H. & H. or acting for them in the 
business, nor did the defendant receive any such informa- 
tion from any otlier quarter. 

The deposition of Mertens, proved he had for some 
time been a broker in Petersburg, and had been much 
^sgaged in raising money for others, by the sale of their 
notes. That Hblloway brought the notes in question to 
him to raise money on. The general impression in 
Petersburg was, that H. k H. were pressed for moneys- 
He sold the notes to Bruce, who had often purchased 
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im *"^^ ^^^^ ^^ '*"^' ^®*^ hetore and after the negotiation. 

^^^^^^,^ Believes Brace wa6 well acquainted with Holloway in 

Taylor his life-time, and is acquainted with the town of Peters- 

t>f StoTtoway ^"^S generally. Mn Atkinson, the indorser of the last 

V. notes is very ricli, and it is said is a money lender* — 

™^** Mertens did not indorse either of the notes. 

The deposition of William Haxall, proved Bruce to 
be well acquainted with Petersburg, and with Hollo way 
particularly^ 

There are sieveral other depositions and documents in 
the cause, but the evidence is so fully examined in the 
opinions of the Judges, that it is unnecessary to state the 
case farther, than to make the arguments which follow 
intelligible. 

This case was first argued by CkUl for the appellant, 
and IFfcfcAam for the appellee. The court consisting of 
BoAiTE, Brooke, and Co axter affirmed the Chancellor's 
decree dismissing the bill. Roane dissenting, and being 
of opinion, to reverse the whole decree, and grant the 
prayer of the bill. 

The court on the suggestion, that decisions had taken 
place in New- York on the question, in which the court 
there, difTered iVom the opinion of the two Judges who 
were for affirming the decree, and on several precedents 
cited by Calif agreed to reconsider the case, and heard a 
new argument. In which Call and Oilmer were for the 
appellant, ^id Wickham, Stanard, and Bouldin for the 
appellee. 

Gilmer for the appellant. 

Usury is to be inferred from circumstances, or it 
eould never be proved. Courts must be more astute in 
- detecting usurers as they become more cunning in evad- 
ing the statute. Where a particular badge of usury is 
vsought to be avoided by a new artifice, that artifice must 
Btand in place of the badge. Thus when men endeavour 
to avoid the suspicion reeulttng from a communication for 
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a loan, by the interposition of an agent, the comnranica- 
tion with the agent shall stand for a communication with 
the principal. So when they endeavour to escape the 
inference resulting from employing a special known 
agelit, by contracting thro' a notorious general agent or 
broker, who publickly negotiateis such usurious contracts, 
that too, must stand in the place df a direct communica- 
tion for a loan with the party. But Bruce must have 
known in this transaction, that Mertens acted as the 
special agent of HoUoway and Uanserd. Such notes 
exist for but two purposes. Ist, for real debts. 2d, for 
accommodation. ^ Bnice could not hesitate in deciding 
which they were in this case. In the 1st case he was 
eitlier to suppose H. & H. in debt to Allison: Allison a 
thrifty lawyer, and not a borrower, to pass notes to 
Mertens in a fair course of trade, and Mertens a profess- 
ed broker to be dealing for himself, when he did not pre- 
tend the notes were his, and never indorsed them; or 2d, 
he was to suppose, that the notes were made for sale, and 
that Mertens acted in his notorious vocation in selling 
ttiem. Bruce too knew, that H. & H. were embarrassed, 
and that they were borrowers, no other party to the 
notes was in either condition. 

It is said not to be enough to shew that Bruce suspect- 
ed this was a cover to a usurious ti*ansaction; that we 
must prove he actually knew it. We never can prove 
what B. knew, nor even what he actually suspected. But 
we pi-ove circumstances which must from necessity have 
been known to him, and being known, be must have sus- 
pected the loan was for H. & H. 

But whatever may have been Bruce's knowledge or 
suspicion, it is certain, that in point of fact, these notes 
were made for the purpose of raising money, and were 
actually appropriated to that purpose, without any value 
having been paid for them, before they came to the 
hands of Bruce, who gave 18 and 25 per cent, less, than 
their value for them; and this I say is usury per se. 
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18^ I shall insiit tlie less on the English cases, because they 

s^^>^,.^^^ are already before tlie court, and because there is an im- 

Tftyior portant distinction between the English statute and ours, 

of HoSoway^***^^ has been overlooked, and which materially affects 

y. this question. I shall mention it hereafter. The case 

Bruce. ^ Young r. Wright(a) is conclusive to shew, that a bill 

usurious in its iirst real negotiation, is void in every 

stage of its assignmenti That ^as a bill drawn dy 

Thomas Wright on Charles Wright at 3 months. — 

Charles got it discounted at more than 5 per cent, and 

Lord Ellenborough held it usurious throughout. So 

in Kent r. Lowen.(6) 

But the cases from New- York apply with more force, 
because they are on a statute similar to ours,"*^ and not 



(a) Camp. 139. 



(A) Camp. 177. 



• There is no clause in the law 
of New-York corresponding with 
the penal section of our statute. 
It enacts that, *< no person shaU 
take directly or indirectly* for 
loan of monies, wares, &c. above 
the value of 71, for the forbear- 
ance of 100;. for one year, &c.** 
adopting only part of the English 
statute, which was first enacted 
21 Jac 1. c 17. The New-York 
statute, certainly does not in its 
terms involve the inquiry of the 
knowledge of cither party that the 
statute is violated. And the par- 
ticular provisions of the statute of 
Virginia, strongly negative such 
an opinion. As the law in this 
respect is stiU unsettled, a brief 
view of the successive statutes of 
England may be of public utility. 

By the 27 Ben. 8. c. 9. § 2. no 
person shall sell merchandize, and 
within three months after, buy 



the same upon a lesser price, 
luiowing them to be the same. 

§ 3. No person by way of any 
corrupt bargain, loan, exchange, 
chevisance, shift, or interest, of 
any wares, or by any other deceit- 
ful way, shall take in gains for the 
forbearing of one year, for his 
money, or other thing, that shall 
be due for the same war^ or 
other things, above 10/. in the 
hundred. 

§ 5 If any person shaU do any 
thing contrary to this statute he 
shall forfeit the treble value; and 
shall suffer imprisonment, &c. 

13 Eiiz. c. 8. AU bonds and 
assurances, in any thing against 
the act of 27 Hen. 8. c 9. shidi 
be void: and those violating it 
punished, &c« 

21 Jac. 1. c. 17. was designed 
only to alter ih% rate as its pre- 
amble shews. 
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affected by the particular enactments of England. They Ji^'s 
abevi, tliat where a note is made for the purpose of rals- 

% 2. No person shall take direct- constraction of an act, passed in 1*^y^ 
ly or indirectly for loan of any Vkr^nia in the reign of Get J/. ^ Holloway 



inomes» wares, &c. above the va- 
lue of 8 ^ cent and all bonds, 
&c, for more shall be void. And 
every person who shall receive 
by way of corrupt bargain^loan* 
ez^iang^, che^^sance; or by any 
deceitful ways or means, or by 
covin, or any deceitful convey- 
ance, &c , more than 8 per cerO* 
shall forfeit the treble value. 

The 12 Car, H. c 13. altered 
the rate to six per cent, and re- 
tained neariy the same words. 

The 13 .^mi c. 16. was nearly 
in the same words; but chan^ng 
the rate to 5 per cent. 

From which statutes, it is mani- 
fest, that there was no <Ustinction 
between the civil and the penal 
clauses in England, until the 21 
Jdc. I' and all the cases to shew 
the necessity of the corrupt agree- 



containing entirely different pro- 
visions; or whether they will look 
to the words of the act itself, as 
conUdning the real meaning of the 
legislature. Even in England re- 
cent decisions shew the corrupt 
agreement to be a mere form of 
pleading, and does not imply a 
knowledge in the party, that the 
contract is usurious. For this 
Marsh v. Martindale 3 Bo§, & P. 
159, is a clear authority. In that 
case the jury expressly found, 
that the plaintiff was innocent of 
the intention of violating the kw. 
But Lord Alvanley says, that an 
agreement to take more than 5 
per cent is a corrupt agreement, 
within the meaning of the act, 
whether the party think he acta 
contrary to the statute or not. — 
And that the agreement in this 



T. 

Bruce. 



ment, were before the passage of ^asc was corrupt, whatever was 



that act. 

The first statute made in Yir- 
gima on the subject of usury was 
in the year 1730. Geo, II. which 
fixed the rate at 6 per cent, and 
is founded on the 21 Jac, 1. which 
had been copied in all the sabse« 
quent acts of England. TThe 
same words are reiterated in the 
act of 1734^ in that of 1748, which 
reduced the rate to 5 per cent. 
maA witk a few unimportant ver- 
bsJ variations, they are retuned 
in all our acts since. 

It is for our courts to say 
frhether they will regard the 
statutes of /Ten. 8. and EUz> in the 



the intention. 

The Virginia statute having 
made an original distinction be- 
tween the civil and penal clauses; 
using a number of technical words 
implying collusion, and fraudu- 
lent ag^ement in the penal.which 
are wholly omitted in the civil 
clause; the inference is strong, 
that the corrupt will is necessary 
to convict of an offence, but not to 
vitiate a contract, altogether pro- 
hibited, with whatever intention 
it may be made, or whatever form 
it assume, so it be a loan, and 
more than 6 per cent, be reserved 
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1820 ^"^ rooney, no matter how many hands it may pass thro' 
,^^^^^^,,^^ without being negotiated, if the firet actual negotiation 
Ta>lor of it be at a usurious dLscount, the note will be infected 
of uSlowa ^*^ usury, in the hands of such a holder, whether he 
V. knew the purpose for which it was made or not.(c) 
nice, rpi^jg doc^pinc ji^g been called absurd, because it inva- 
lidates notes obtained by the holder without knowledge 
of the illegal purpose for which they were made. But 
the same thing is done wherever an innocent person takes 
a note originally void, because for a gaming or usurious 
consideration; for in such cases his innocence will not 
entitle him to recover. But there is a difference between 
voluntarily making such illegal contracts, and without 
knowledge that they are illegal, receiving the paper 
which they have produced. In one case the person in- 
curs the penalties of the act, in the other the contract 
only is made void; but it is equally void in both cases. 
It is like the case of a forged bank note, which is not 
good in payment of a debt; and when it has been receiv- 
ed the knowledge of the forgery is no part of the inquiry 
to be made; but if there be a prosecution for passing it 
the scienter must be proved. 

There is a difference between the civil and the penal 
part of our statute, which has not been remarked, and 
which distinguishes our law from that of England. The 
penal clause(d) enacts, that if any one shall by any cor- 
rupt bargainf covin^ &c. receive more than six per cent. 
he shall forfeit double, &c. The civil clause(e) declares, 
that no one shall take directly or indirectly, for loan of 
money, &c. more tlian six per cent and all bonds, as- 
surances, &c. by which higher interest is reserved, shall 
be void. The penal clause then, requires that ther^ 

(c) Sec Bennet v. Smith, 15 John. Sep. 355 Munn v ComnuMiom 
Company, 15 John. Rep. 44. Jones v. Hake, 2 Jofm, Ca. ^. Wilkie 
V, Roosevelt, 3 John. Co. 68. 

(d) 1 Bev 374. § 2. cA. 102. 

(e) Ch. 102. § 1. 
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should be a corrupt bargain^ or agreement, and coroin in J^ 

tte party, before he can incur the penalty of the act. — s,^->^-^ 

tjormpU refers to the will, for nothing can be corrupt Taylor 

which is done with a fair and honest intention. And ^??1J' 

of Holloway 

covin Lord Coke tells us, can be only by two or more. (f J y. 
This is unquestionably the meaning of the penal clause ®"i^^* 
of our statute, and an opinion has prevailed without ever 
being considered, that there must be the same corrupt 
agreement and corcin to avoid a contract as usurious; 
when in fact the civil clause of our statute has no such 
w^ords, but renders all contracts void where more than 
six per cent, is reserved on loan, without reference to the 
intention of the parties. That a corrupt agreement is ne- 
.cessary to avoid a contrsict, is a construction derived 
from the English statutes. It is said in Murray v. 
Harding,(|:) ^^that the corrupt agreement is the foundation 
of alt usurious contracts^*^ to prove it Croke James(A) 
is cited. All tlie cases in Croke James, were before 
the statute of 21 Jac. 1. They were of course on the 
statute 13 Eliz. t. 8. which only re-enarted the statute 
of 37 Hen. 8. g. 9, which had been repealed in Edw. 6. 
now the statute of Hen. 8. had no clause like ours, avoid- 
ing contracts; it only forbade taking more tlian 10 per 
cent, by corrupt bargain, loan, covin, chevisance*' &c., 
nearly in the words of our penal act: accordingly, in 
England to this day, the corrupt agreement and covin must 
be charged in the plea;(t) for tho' the statutes of James 
and Charles, have avoided contracts where illegal interest 
is directly or indirectly reserved, a|| their acts are in 
' construction, taken together, like the bankrupt laws,(fe) 
and the statute of Henry 8th, has governed the interpre- 
tation.of all, and by that statute as well as tliat of Eliz. 
the corrupt agreement was indispensable. In Virginia 
then, I maintain, that where the question is, whether a 

ffj Co. Lit. 357. b. (0 3 Bos. U P. 145. 1 Samd. 

(^')2BLnep.S6S. 295. b. 

(A) 253. 508. 678. (A?) 3 Wih. 254. 

YOX. I. T 
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Jnirs contract be usurious or not, the qm animo with which it 
y^^^^.^^^ is made is not material; the only enquiry is, is the con- 
Taylor tr2ict a loan^ and has more than six per ctnU been re- 

ftdm'r served.^ 
of Hollowsy 

V. What is a loan, is a question of law. The word loam 

Bmc«. embraces three species of bailment; commodatwmf as 
lending a horse, &c. in which the same horse is to be re* 
turned: mutuum as lending wine, &c., where an equal 
quantity of the like kind is to be returned: vsura as 
where wine, money, &c. are lent, and something more is 
to be returned than was received, for the use. If I give 
an order on a wine merchant who has my wine in his eel* 
lar, and agree to take an equal quantity of wine at a fu* 
ture day in return, it is a loan of wine. In this case it 
is not the paper on which the order is written which I 
exchange; it is the wine. So if I give my bond to pay 
money hereafter for money advanced now, it is a loan of 
money; but if I give another's bond instead of my own, 
is it not tlie money in his hands, as it is the wine in thQ 
merchant's cellar, that I exchange? Technically tiien, 
it is a loan; money payable hereafter is exchanged for 
money advanced now. And the reason why such a con- 
tract has not been held to be usurious where illegal in- 
terest is reserved, is not that the contract is a sale as is 
commonly said, but because it is not within tlie policy of 
the law: as in England, greater discount than 5 per cenL 
by country bankers tho' within the words, has been 
held not to be within the prohibition of tlie act.(Q The 
assignment of a bomjide note of another, at any discount 
is not within the fm^y of the law; but soch notes are 
strikingly contrasted with mere accommodation paper, 
made to be discounted at an illegal rate. If you make a 
fair and full consideration necessary in the first negotia- 
tion, none but good notes can come into the market, but 
if accommodation paper may be sold at any discount, 
notes not worth a eetU in the dollar, will be sold, and 

(0 S 7. ^<^ 53. JPeak. Rep. 200. 
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persons in distress, will pledge in sntiripatioiiy ibe la» ^^ 
bosrs of years for a trifle; the very mischief designed to 



T. 



be prevented by the act: the bofid of another may have ruyU>t 
been given for property not worth half its amount; but ^S^uJj^n^ 
•ae's own bond to pay money hereafter for less money 
liowy never can be: a bond may even have been given 
without any consideration at all^ so all the obligee gets 
for it, is clear gain: and if the obligor gets foil consi- 
deration it is not for him to deny its vaKdily in the hands 
of an indorsee; and when the indorser is sued, he pays 
only what he received. These are the reasons, why the 
transfer of another's bond, fairly obtained, at any dis- 
count, is not usurioos; and why, the transfer of one's 
own bond payable hereafter, for a smaller consideration 
than a deduction of six per cent, from the principal re« 
eeived, is usurions* 

In the case befdre the conrt, the contract is technically 
a loan; and it is not wvlhin any one of the exceptions^ 
which take it out of the law of loan. Indeed, if the 
whole force of the statute can be evaded by taking notes 
made to procure money, at any discount, under the pre- 
text that it is a sate and not a loan, the statute will be 
rendered ni^tory. 

The doctrine now contended fbr on the other side, is 
so palpable an evasion of the statute, that it could never 
obtain, if it were now a fresh question. It has been sug- 
gested however in the previous argument of this ques- 
UoOf that the case of Hansborougb v. Baylor(m) has 
closed this case, on the point upon which, we principally 
rest it I was struck in readinj^ the record of that case, 
witii the totally diferent moral aspect of the cases; and 
ibead they were in many very material respects unlike. 
* ^nsboroagb's answer so ka* from being ambi^ous and 
rimflyn^^ Is candid and (hir. He swears, that he did not 
oven snapeet itootes was Baylor's agent; tiiat if he had, 
he womM not haye bought the bond. Hansborou^ 

(f») 2 Mm/. 36. 
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Juim bought of Hootes^ a Lawyer; the bond was ofibred him 
^^^.^^^ by Rootes the obligee; Rootes himself was the only in- 

Taylor dorser, Rootes assured him it was bona fide; that if Bay- 

adm'r Jq^ ^jj ^q^ p^y it, he would. Bruce on the other hand 
V. bought the notes in question, of Mertens a public broker; 

^"*^^ he knew H. & H. were pressed for money and were bor- 
rowers. The notes were indorsed not by Mertens, nor 
payable to him, nor did Mertens guaranty their fairness, 
or payment; Hansborough bought Baylor's bond where 
he could not inquire of B. about it* Bruce bought these 
notes in Petersburg, in the very teeth of all the parties, 
and yet he made no inquiry. In Hansborough*s case^ 
there is not a single suspicious circumstance; in Bruce's, 
not one is wanting. Hansborough and Baylor then, de- 
cides nothing in this case. It shews, that there may be 
circumstances in which one who holds another's bond 
without having given value for it, may transfer it at an 
illegal discount, and yet it shall not be infected with 
usury. But Hansborough had done every thing which a 
fair dealer could be required to do, before he took the 
bond; he had every reason to believe the bond was really 
the property of Rootes. To have rescinded the bond 
would have been to enable Rootes and Baylor to practise 
a fraud upon Hansborough. Here Mertens did nothing 
to deceive Bruce; he is voluntarily blind, if blind at all, 
to the true nature of the transaction. 

It has been argued, that our doctrine wiU destroy tiie 
negotiability of such paper. It can have tiiat effect, only 
on usurious notes^ which ought to be proscribed. 

It is said too, that it is now a universal practice to 
buy such notes in market But no usage can repeal a 
statute. The more general the practice, the more loud- 
ly does it call for the interposition of this court If men 
will falsely interpret laws, that they may practise extor- 
tion and rapine, they should pay for their temerity. To 
conclude: Bruce knew that Mertens sdld these notes for 
H. & H. : whether he knew it or not, the transaction is 
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a loan; for the i^operty in tiie notes was never changed ^m 
until they came to his hands, so it was a promise to paj ^^.^/..^^ 
money hereafter for money now, by H. & H. to Bruce, Taylor 
the* conducted by a broker. It is therefore within the ^ ^u^' 
words and meaning of the act Uansborough v. Baylor v. 
has not decided that every transfer of a note made to be ®™<^- 
sold is lavrful, but that it was so in that case: and not a 
mitigating circumstance which existed in that case, 
exists in this: without such a construction of the law, it 
ia nugatory; since men have only to contract loans by 
the hands of others, and call them sales, to evade the 
statute. 

CaU on the same side. The first question I make in 
this cause is, what amount shall Bruce recover suppos- 
ing these notes not to be usurious. At law the defend- 
ant could have gone into proof of the actual considera- 
tion given for them, for a bill must be for value, other- 
wise it is nudum pactum and void. And though it be 
prima facie evidence of good consideration, that is a pri- 
vilege granted them for the benefit of trade, and to be 
^ititled to it, they must be confined to purposes of 
trade.(n) 

The act of Assembly establishing the banks prohibits 
the discount of bills at more than 6 per cenU interest. 
The legislature then could not intend, that others should 
discount them at a greater rate. 

If a bill is given without consideration, the indorsee 
cannot recover if he give nothing for it(o) He will, to 
be sure, be presumed to have given value, until it be 
proved, that he gave none.(p) The holder then, cannot 
recover more than he or some prior holder gave for the 
bill. Thus if A. give a note to B. without value, who 
passes it to C. without value, who passes it usuriously 
to D. who sells it for foil value to E. — ^E. shall recover. 

(n) ljP«fi*. 333. 2 F9nb. 490. CAi^ on billg 86. 

(o) Chit. 88, 86. (p) 1 Marsh. 210. 
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Jtnra But if be does not give full value for it, he can recover 
^^^.^^^.^^^ only what be paid for it, for that is all he is damnified* 
Taylor ^ ^^p. 261. So in an accomoiodation note, where the 
^m'r Ejict is known, the holder recovers only what he gave. 
v.^^Thu8(^) a bill drawn under duress, was not held to be 
void in the hands of an indorsee for value, but the pl^n- 
tiff was required to prove a good consideration given, he 
could not do so and was nonsuited. So(r) a bill for ac- 
commodation, though that fact be known, is good in the 
hands of a holder, if he give good con^deration. The 
reason is, that the act of the agent is the act of the prin- 
cipal, consequently, the principal is bound by it; Brnce 
then is bound by the act of Mertens, who did not pre- 
tend to sell tfiese notes as his own. It is like the case 
of professed horse-sellers in London, where the princi- 
pal is bound by the agent's warranty. Here Mertens 
was a professed agent, for principals in such transac* 
tions. 

Whenever suspicion attaches to a bill, inquiry must be 
made to remove it.(s) A note was indorsed after due; 
it was held a suspicious circumstance and the defendant 
let in to prove fraud. And putting a note into the hands 
of a broker at this day, when they have become instm- 
nents for evading the statute, and having it publickly 
sold in market, is a suspicious circumstance. 

Besides, tiie indorsement here was in blank, and if suit 
were brought on it, the hoMer could recover, only by 
proving he gave value for it, and that fie came fairly by 
it: ftj and selling such paper at an undervalue is a fraud 
upon the indorsers, for the maker is not so able to tn- 
demnify the indo^sers» as if he received full value. Upon 
the case as made out by the appellee himself then, he fs 
entitled to recover only the value actually given for 
these notes. 

(q) 1 Camp. 100. and Maarw. 69. (r) 3 Esp. 47. 

(«) 3 T. Hep. 80, 4. Most. Bep 3ra 

(0 3 AnT. 1533. Chit, ^7. 2 3h^, 235. 4 JSif . 56. 



Digitized by VjOOQ IC 



C&urt of Jfypetds of Virgima* 55 

But he is entifled to Bothing for the notes are usurious. ^vn 
I admit there is no difference in the principles of evi- ^^^^^.^^^ 
dence in usury and in every other case. Assumpsit Ttylor 
must be as dearly established by legal evidence m » ^ hSIo' 
felony. But tiie first question in every case is* what is r. 
to be proved* to make out the case. By the statute, bar- Bruce, 
graining for more than 6 per cent, on a loan, directly or 
indirectly is usury. The mode and form of the loan is 
immaterial, if the intention be to taice more than legal 
interest, no device can take it out of the statute. In 
Marsh v. Martindale,(^ttJ it was clear the lender did 
not intend usury-— but the substance of the contract being 
itself usurious, it was held to be infected and void, with- 
out the concurrence of his will. But these notes were 
made to be discounted at an illegal rate, and are within 
tfie principles settled by the English rases. There is a 
difference between notes made to be sold for as much as 
they will bring, and notes made to be sold at illegal dis- 
count, as these were. The -first may nevertheless be 
sold at a legal rate, these could not be, as was admitted 
wb^n they were made. When the bill is made expressly 
to be sold at illegal discount, and is actually so sold, 
fliere is the concurrence of both parties to the illegal 
contract, the usury is consummated, and a sale by the 
broker of the maker, is a sale by the maker, and the 
purchaser cannot deny the agency — for buying of an 
agent, under such circumstance, he must inquire into the 
fact. A note made for sale is of no force until sold, and 
if soM for less than legal discount, it is tainted in its 
origin, and nothing can make it good.^^T^ From these 
cases it is clear, that if none of the previous parties can 
maintain an action on it, and the plaintiff had illegal 
discount, it is usurious in his hands. 

But suspicion stands for proof until it be removed, 
Ord. 84. Camp. S75, 554. The broker is notoriously 

(«) 3 BM.e^F.l6h 

(v) 15 J9hn. Ji^, c«8«i cited by Gilmef ■ 
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J^ the mere agent for a' concealed principal. The fact, that 
^^^^^^^^ brokers act in such capacity was of itself enough, to 

Taylor render any note suspected, offered by a broker: but 

•f HtoUo' these were the notes of embarrassed and borrowing mer- 

V. chants, indorsed by affluent men, not borrowers, and 

^^•®' offered for sale by a broker, who did not pretend to have 
any interest in them. Here were circumstances surely 
suspicious enough, to put Bruce on inquiry. And usury 
may be proved by circumstances like every thing 
ehe.CwJ If the sale be out and out, there can be no 
usury, because there is no obligation to refund — but 
when the note is indorsed, the principal and interest 
are safe at all events, for the risk of insolvency is col* 
ourable only. 

If the lender take an order on the debtor of the bor- 
rower it is usury, 1 Eastf i 95. This is denied because 
notes and bonds are assignable bona fide without being 
tainted with usury. But in that case there must be a 
suit against the maker, and due diligence used, before 
there can be a recovery against the assignor; and then, 
tiie recovery is only for the consideration actually given. 
But for a negotiable note, the indorsee recovers the 
whole amount with charges of protest &c.; and that, 
without suit, for demand and refusal entitle him to sue 
the indorser. 

But the evidence in this cause proves the notes were 
the property of H. & U. when offered to Bruce. So 
Bruce coming by the bills by an illegal transaction, 
could not recover at law.f^orj The case of Rucker v. 
Smith cited on the other side, was of a fraud. on the as- 
signee, and in Baylor t. Hansboro% there was no proof, 
that the bond was made for sale. And even if that case 
were an authority directly against us, the court decided 
in Pollard x. Baylor, that where the decision was recent, 
this court would re-examine and if proper, reverse it. 

(w) 1 CaUy 73. 2 T. Rep. 52. 1 Atk. 151. 1 Bay. 446. 
(y) Burr. 1523. 7 Ves. 473. 1 Batt, 961. 3 Ftf«. 373. 
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Such a decision^ could here do no injury, for the indorsee J'JJ 
would receive the amount actually paid by him. v^-v-w 

The argument on the oilier side was to this effect. Taylor 

First, as to the point of usury. Usury by the law of ^ f|^X»T 
Vir^nia is a crime. Purchasing bonds and notes like v. 
these has already been decided to be lawful, Gibson v. B"*<^- 
Fristoe.(y) Hansborough & Baylor. Tet here is an at- 
tempt, to convict Bruce of a crime in purchasing these 
notes, without proof of knowledge on his part, that he 
was, in purchasing them, committing such crime. There 
can be no crime without the concurrence of the will — 
there can be no usury without the intention of a loan; 
yet here, where no loan was intended, and consequently 
no concurrence of the will to the commission of the 
crime, a man is to be punished criminaliterf and to for- 
feit his claim. Several cases from New-York have been 
cited to prove this position. But they do not support 
it. The case of Bennet v. Smith,(^»J is but a dictum of 
the court: for the notes were made to be discounted on a 
previous agreement: there was knowledge in the party of 
the usurious purpose. So in ail the other cases relied 
on, it was proved, that there was a knowledge in both 
parties of the illegal and vicious purpose. The same 
answer applies to the case of Young v. Wright, 1 Camp. 
The corrupt agreement existed when the note was drawn, 
that it should be discounted at a usurious rate. The 
case of Kent v. Lowen from 1 Campbellt was also usu- 
rious between the original parties to the note. 

It has been said that the fact of the purchase of these 
notes being made from a broker was of itself suspicious, 
and held the buyer to inquire. The cases do not support 
the principle. That from Maule S^ Setwyn proves only, 
ttat the factor cannot pledge the goods of his principal, 
which no one disputes. In that from 1 Eastf 335, it was 
clear from the manner of insurance, that the agent was 

Cy) 1 Call, 62. (z) 15 John. Rep, 355. 

vol. I. 8 
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linrs a mere ageBt, and Buch information would equally bare 
^^^^^^ applied to any one else, as to a broker. The case from 

Ttylor ^ Camp. 33, was one of a vendee's being informed \%hile 

S^' buying the goods, that tliey did not belong to the factor, 
V. and without tliis information, he would have succeeded^ 

*"*^* although he made no inquiry. TJie result of all the cases 
then is, that wherever tlie subject of contract is vendi- 
ble, wliatever may be the price, there can be no usury, 
unless the sale be a pretext for eluding the statute — both 
parties must intend a loan, and that must be proved. 

On tlie second point as to the true measure of Bruce's 
claim it was insisted, ttiat if there w^s no usury in the 
case — a court of equity should dismiss the bill, that being 
the only ground on which its interposition was asked. 
If Bruce was entitled to no more than he paid, it was a 
good defence at law, as to the excess claimed. 

CoALTER, Judge.* Seeing no reason to change the 
opinion I formerly gave in this case, I shall only add to 
it some few remarks on the broad ground taken in tlie 
second argument, and on the cases referred to for its 
support. 

The objection made to the jurisdiction of the court in 
this case I am of opinion cannot be sustained. The 
assets in the hands of the appellant might be affected by 
his failure to take the course he has done; for if the court 
shall be of opinion that usury has been practised, the 
assets must be increased by half the amount at least of 
the usurious interest Being tlien interested in this 
amount, and finding that the surviving partner, fearful of 
jeopaiHling his own credit, and that of his indoi*ser% 
declines to take a measure calculated to benefit the es- 
tate, the appellant represents; and as it might be unjust 
and unreasonable, at a future day, to tlirow this loss on 
the surviving partner, because he failed to do an act 
tending perhaps to an immediate and greater injury, 

* Cab«Uftb8ent. 
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eJtm to the pailiiership itseU; or an act which from hi« lv«> 
knowledge of the transaction^ he might have thought he ,^^.^^,,1^ 
could not in honor or in conscience do; the appellant Taylor 
was right not to risk this remote and more doubtful J™**" 
ehance of doing justice to his intestate's estate, and was 
therefore justified in pursuing the most effectualf aud 
probabij tlie only certain mode of securing it. The 
great question then is whetlier usury was practised or 
not. 

The bill charges that on the 14th April 1811, Hollo- 
way & Hanserdy being greatly pressed for money, ap- 
plied to the appellee Bruce for the loan of S360S 78, in- 
forming him of their distress; which they obtained at the 
unconscionable interest of H per cent, per m6nth, and 
that in October of the same year, being as was known 
to ike said Bruce, in increased distress, they applied for 
a loan of a further sum, which they obtained at a heavier 
rate, to wit, from 20 to 25 per cent per annum^ 

The defendant, in his answer, depies that he ever had 
any money transactions with Holloway and Hanserd^ 
ar either of them, and that no communication for a loan 
ever passed between them or either of them and him. 
He admits he purchased five notes made by Holloway 
and Hanserd, three of them bearing date the 14th April 
1811, payable in six, nine, and twelve months, without 
interest^ and indorsed in blank by John Allison; and the 
other two bearing date the 7th October, in the same year, 
without interest, in nine and ten months, indorsed in like 
manner, by Thomas Atkinson. They were all negotia- 
ble at the branch bank of Petersburg. 

For the fii-st three of 1400 dollars each, he gave 
S3628 80, and for the two last of 21250 each, he paid 
S3143 75. 

The defendant further admits that he has occasionally 
purchased negotiable paper in market; believing that he 
violated no rule of law or morality thereby, and avers, 
that so far as Ac was concerned or acquainted with this 
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juiTK transaction, it was a fair purchase of the notes and not 
.^^^^.^^.^^ a loan: and that with regard to the circumstances of 
Taylor HoIIoway and Hanserd, he had no particular information. 
of wSuowa ^^ expected the notes would be duly honored or he would 
V. not have bought them. He says he purchased them of 
*"*<^ John L. Mertens, but whether he was the agent of HoI- 
Ioway and H. or not, and on what terms, he presumes 
ai-e questions with which he has nothing to do. 

The answer in this last particular was excepted to, 
^< because under the charge of usury made in the bill, 
« the plaintiff considers it highly important to ascertain, 
'< by the defendant's answer, whether Mertens was the 
" agent of H. & H., and whether the defendant made 
<< the bargain with him for the said notes in that char- 
<< acter." 

The defendant amends his answer and says he doth not 
recdlect or bdieve^ that Mertens informed him that he 
was the broker or agent of H. & H. or either of them, 
or acting for them in the business; neither did he receive 
such information from any other quarter. 

Thus stands the case upon the bill and answer. Every 
material allegation of the former, being denied in the 
latter, and consequently that must stand as true unless 
contradicted by the i-equisite countervailing proofs. It 
is true the defendant admits in his answer, that he re- 
ceived the notes at a discount which would be usury, if 
the transaction had taken place in consequence of a per- 
sonal interview between him and the makers, as is al- 
leged in the bill, whether a loan of money had been men- 
tioned or not; there being no difference between the exe- 
cution of a note before the money is advanced, and the 
pretended sale of that note by the maker at an usurious 
discount; and the execution of such note afterwards, in 
order to secure the money advanced with usurious inter- 
est. The former would be clearly a shift to evade the 
statute: it would be no answer for the party to say, that 
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tliere being nothing said about a loan he considered it a '^ 
feir purchase of a note in market He must know in the ^^^^^..^^ 
case supposed, that the note was given for no other con- Taylor 
sideration but that of tiie money so advanced: so too if ^^^'^,_ 
the transaction had been between the ktuncn egent of ▼. 
the makers of the notes, acting for thtm in the negotia- *™*^ 
tion, the same result must follow; but in this latter 
case, tlie knowledge in the purchaser of the agency must be 
acknowledged or proved^ in order to put the case on the 
same ground of decision with one of an immediate com- 
munication between the parties: and it was to extract 
an acknowledgement of ^is important fact, if it existed, 
that the exception to tlie answer was taken. I think it 
would have been more proper unless an immediate com- 
munication between the parties was still intended to be 
insisted upon, to have amended the bill charging this 
knowledge, and also charging the knowledge of facts, 
which might have led the defendant to suspect it, if the 
plaintiff supposed proof of a knowledge of suspicious cir- 
cumstances was enough. 

.That there was a known agency in this case is denied; 
and therefore had the case stood on bill and answer it 
must have been decided not to be an usurious transac- 
tion; unless tlie purchase of a negotiable bill, indorsed 
in blank, as this was, (the purchaser being ignorant 
that it was sold by the maker) at a discount greater than 
legal interest, be usury. 

If a note of this kind is made and sent into market, 
say for the express purpose of being sold, and it is sold 
to A. at a discount not exceeding lawful interest, it is a 
good note in the hands of A. whether he purchase from 
a stranger, from the makers, or from their known agent. 
This is the situation of the most numerous class of notes 
negotiated at our banks, being made not on real transac- 
tions between maker and indorser, but for the accommo- 
dation of one or both of them. But suppose timt A. after- 
wards, being under the necessity of raising money, sends 
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1820 ^^ "^^ ^^^ market again, still remaining indorsed in 
^^^^^^^ blank, and it ia sold at a discount beyond lawful inter* 
Taylor est, this sale is not usury in tiie purchaser either as to 
of^lowa *^ maker or holder. Or suppose A. sells his tobacco 
r. to his merchant B. on a credit, and receives in payment 
the note of B. given to C. and indorsed by him in blank, 
in payment. Say even that B. has such note in his pos- 
session, amounting only to the price agreed on for the 
tobacco, but made for the purpose of being tont into mar* 
ket, and finding he can purchase this crop of tobacco and 
would rather send that into market, delivers the note to 
A., such note executed after sale of the tobacco would 
surely be good in the hands of A. and so would that ex- 
ecuted before, especially if the price of the tobacco had 
b6en fairly agreed on without reference to that note in 
particular, so as to. shew tliat there was no usurious shift 
in relation to.it And if A. in eitlier case sends such 
note into mari^et, (indorsed in hlauk by C) a purchaser 
of it, even from A. himself, at a discount greater tiian le- 
gal interest could not be deemed guilty of usury, even as 
to A. according to what I understand to be the uniform 
course of decision in this court, much less as to tlie maker 
and indorser* 

Notes of this kind then, in the form which those in 
4iuestion bear, may be sold in market at a discount be- 
yond legal interest, without subjecting the purchaser 
either to the odium or to tlie pains and penalties of 
usury. Had these notes been passed off by il. & H. 
dollar for dollar in payment of a debt contracted before 
^r after their execution; or discounted at 6 per cent, as 
t»efore stated, they would iiave been good and binding on 
tlie makers. They were tlien not usurious and void' 
^ivheQ made, for if so nothing afterwaifls can make them 
S^*^ But like every thing .else they were capable of 
witigtlie subject of an. usurious contract made concern- 
iiq^*|lp99K Whether thej have been the subject of such 
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contract is the question before os, and tiiat niustb| prov- 
ed as in all other contracts and cases of that nature. 

Sales of property of this kind, to yiltf notes, bonds, 
stock, or other money securities are generally effected, 
in large towns, by brokers. Persons who are not the 
owners and known not to be the owners of tlie property 
sold, but who act for the owner, and whose name from a 
prudential motive, is frequently withheld, and the trans- 
action is perfectly fair and legal; and I ckn neither find 
any case nor principle which would justify me in placing 
a sale made by such public agent, if be may be so called, 
on a ground different from one made by a private agent 
All the sales above supposed might have been lawftilly 
made by the public known broker, and under a directum 
too, to conceal the name of his principal. 

There must be something then, beyond a bare purchase 
of a note of this kind^ at a discount above legal interest, 
to stamp the transaction with the stain of usury, and in 
the case before us, according to tlie answer, the exception 
thereto, and the amended answer, Tfor the bill makes no 
specific charge on the subject,) i 
whether tliese notes jvei*e or «iere i 
makers through the agency of a kn 
them in the negotiation? The ans 
edge of this agency; and to my mil 
such knowledge, which could have 
a trial at law, much less to over 
answer which until disproved must 
the cause on the other side. If th( 
ficiently responsive it ought to ha\ 
In fact the bill ma^ no charge 01 
ing a response, the exception pu 
ground of a known agency; tlie ai 
,tion of this agency, by tlie agent 
it 'was received from any other q' 
cliarged or alleged' from which sue 
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/ww« inferr^i if it was competent for flie court to infer any 
^^^^^' things so as to support the charge of tlie crime of usury. 
Taylor '^ ^^ plaintiff had other grounds than those resting on 
*dmV ijie knowledge of the agency whereon he could establish 
y. the charge of usury, he ought to have amended his bill, 
Bruce. ^^^ charged those grounds, so that issue might have been 
taken thereon, and tlic party have the benefit of his an- 
swer or of his demurrer if he was not bound to answer. At 
present the case must rest on that point only; unless in- 
deed as is above stated, the purchase however fairly made, 
was per se, usurious, being at a greater discount than 
legal interest. 

It has been urged in argument, that the defendant un- 
der the circumstances disclosed in the testimony, had 
good grounds to suspect that he was in reality purchas- 
ing the notes from the makers, and not from a bond fide 
holder, and that if he was even ignorant, it was wilful 
ignorance, and he shall be as much criminated thereby as 
with actual knowledge. 

By this, I understand is meant to be affirmed in the 
first plac«, that these grounds of suspicion, as tliey arc 
called, amount to sufficient proof that he knew the fact 
in question; and secondly that if he did not know, he 
ought to have inquired, and not doing so he is guilty of 
usury. 

First, what are these circumstances, and are they suf- 
ficient to overthrow the answer; or to establish the fact 
if the answer had been silent on the subject, and not ex- 
cepted to? 

The notes had on tliem the names of undoubted men, 
who probably would not themselves send them into mar- 
ket to be sold at a sacrifice. Agreed. But if tliey had been 
given by the merchants to planters for tobacco, and sent 
by the latter, or by any persons to whom the latter might 
have passed them into market, they would have remain- 
ed in the same form in which they now are, if the seller 
did not wish to make himself responsible, and the pur- 
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cahaser would have been satisfied, as in this case, with Jm 

the indorsers. But the more the credit and caution is ,^^^^,^^,^ 

raised the greater would be tlie impression that the trans- Taylor 

action was real. Would cautious men indorse for mer- . J?^*'" 

ofHoUoway 

chants whose circumstances were known to be such as v. 
described in the bill? Traders involved in pecuniary »"*««• 
difficulties, who had become a prey to usurers. 

The very standing of these indorsei-s was enough to 
satisfy any one not in the secrets of the leger, that this 
house was in good credit, and I have seen no proof in 
this cause, even iiow, to satisfy me as to their real condi- 
tion, or whether they have wound up rich or poor. But 
merchants, since examined, say, that at that time, tliey 
w^re pressed for money, and because they knew it, Bruce, 
who responding to that part of the bill denies any parti- 
cular information on that point, also knew it. A. pur- 
chases property to which fi. has an equitable claim, it is 
proved that this equity was known to a great many of 
the neighbours of the seller and B.; and it is also proved 
that A. residing at a distance, is well acquainted in that 
neighbourhood: will this charge A. with actual knowl- 
edge, especially when he denies it? Again, a house may 
be pressed for money and yet be able to purchase on cre- 
dit, and give notes such as these in payment — at least as 
long as they can procure such indorsers as those on these 
notes. How then a knowledge in Bruce of every thing 
that any witness (except Mertens who made no dis- 
closure,) says lie knew, can effect this case I know not 
. AU the cases prove, that to constitute usury two \i ills 
must concur. It is not enough to prove circumstances 
known to one of the parties only, and which if known to 
both would show an assent in both to an usurious trans- 
action. No one could with safety purchase property if 
he could be thus circumstanced, his money taken from 
bim, heavy penalties and great odium incurred, when he, 
so far as he knew^ was doing an act, not reprobated by tlie 

voi. I. 9 
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iuwK law, but sanctioned by the uniform decisions of this 

1820. ' '^ 

^^^.^^^ court. 

Taylor In Hansborough v. Baylor,(a) the Judges who gave 
f H^Uow ^P'"*®**® ^*^^» ^^^^ ^^® nature and substance of the trans- 
V. • action must be got at — the views of the parties must be 
Bruoe. ascertained — an intention to borrow is not enough; tliere 
must also be an intention to lend, and if the purchaser of 
such paper be ignorant of the intention to borrow he can- 
not be considered a lender: both must agree to the usuri- 
ous transaction. So in Gibson v. Fristoe, Judge Pendle- 
ton saysy if it be a mere sale of property^ and bonds are 
as much property in this respect as any thing else, altho* 
at an under value, it is not usury; but if the bargain pro- 
ceeds from, or is connected with, a treaty for a loan it is. 

Second. — But there were sufficient grounds of sus- 
picion to excite inquiry, and therefore he is guilty. I 
see no reported case, or principle of decision to justify 
this doctrine. The general position is, that the will 
must concur; but for will we substitute ignorance, ig- 
norance I will for the present admit, arising from negli- 
gence or fault, but still ignorance. 

The party then is punished not for actual known 
usury, but for his culpable ignorance of facts, which if 
known, would have made him guilty of usury. It will 
not do to say that this wilful or culpable ignorance is 
knowledge of the fact. If the circumstances prove knowl- 
edge, then it is not ignorance of any kind. But the pro- 
position is that culpable ignorance is to be considered 
equal to actual knowledge and punished accordingly. — 
This is dangerous ground to tread upon when we are 
about to inculpate a fellow-citizen. 

By the wise humanity j)f our laws, every man is pre- 
sumed to be innocent until the contrary appears. But 
who can say here what were the grounds of suspicion 
known to Bruce? There is a total absence of proof as to 
him of any knowledge of such facts— others knew facts and 

(«) 2 Munf. 3$. 
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we in the first place impute their knowledge to him, Jjjj» 
and then because that is sufficient to raise suspicion in ^.^-^^-i^^ 
our roindsy we say he must have suspected also; for if he Taylor 
did not suspect tlio* others might, he is not guilty of a -^?[*n*Lgy 
fault, he may be unfoi-tunate in being unsuspicious but ▼. 
not criminal, I tliink we cannot convict of crime on such ®"*^- 
g^unds as these. 

But if suspicion in the party is to inculpate him as 
much as knowledge, ought not the bill to charge that 
fact, that the party might answer to it, as he has done 
as to his knowledge? And is not testimony to this point 
out of the issue? But what is this fault arising from a 
failure to inquire? If A. is about to purchase property 
and has received such information of a prior equity in 
S. as would make an inquiry proper, he is bound to 
make it: why? because the other party is interested in 
asserting his claim and preventing the purchase. The 
reverse is the fact in the sale of notes. The seller is in- 
terested in concealing a fact which would exclude fair 
purchasers from the market, and would leave him a prey 
to usurers; and tlierefore a true state of the case could 
not be expected. Why then require such course to be 
pursued, unless some good will grow out of the esta- 
blishment of the rule? And what good could result fmm 
establishing such a rule, when the party would be in- 
terested in withholding the truth, and might, by getting 
a friend as the holder, to take the note into market, or 
by a thousand other ways^ elude the most diligent in- 
quiry? 

Nothing of this kind was held necessary in the case of 
Hansborough v. Baylor, in which case it appears the 
bond was made for sale, and not on a real transaction^ 
but the purchaser there, as in this case, was ignorant of 
that fact. 

Suppose we establish the rule that inquiry shall be 
made, and it shall turn out on inquiry, that the purchaser 
is told that the note is for a real transaction, and a fair 
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June subject of purchase but in the trial the reverse is proved, 
^^^^^^,^^ would it be usury, unless it was proved that the pur- 
Taylor chaser knew tliis, and that the inquiry was a mere de- 
of fkSowa ^'^® ^"^ shift? To my mind such inquiry, unless made 
V necessary, by this court, when the inevitable result 

®~<^®* would be, that the truth would be concealed, would be a 
sti*onj5 circumstance to prove a device. But suppose the 
party believes the note is sold by the maker, when it is 
not, but is in fact a legal transaction, will this mistaken 
belief make it usury? That was not held to be enough 
in the case of Price v. Campbell. 

I am therefore opposed to any rule which is to operate 
retrospectively, unless I can see tliat such rule is so well 
founded in reason and propriety, that its existence, as a 
rule of correct conduct, may be supposed to exist pre- 
viously in the minds of correct men, in regulating their 
transactions in life. I am the less disposed to do so, be- 
cause this court in the above case has not hinted at sucli 
a necessity: and finally, because unless we are now to 
exclude money securities from the market, because a bad 
use may frequently be made of them, I can see no good, 
no security against the evil, which is likely to result from 
its adoption. 

Any coui'se which the legislature in its wisdom may 
adopt, to exclude paper of this kind from market, will 
only operate prospectively, and I therefore prefer leav- 
ing the subject to them. 

Taking it at present, that paper of tliis kind is a fair 
subject of traffic, but one which may be mucli^ abused, for 
the purpose of eluding the statute against usury, I shall 
be ready on all fit occasions to lend my aid in preventing 
this abuse — farther I cannot go. I must take care, that 
in weeding the tares, I do not destroy the wheat also. 

For these reasons I was, formerly, for affirming the 
decree; but a new argument has taken place, of which I 
shall take a brief notice. 
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The broad ground now taken is, that whei'c a note is J^ 
indorsed for the accommodation of the maker* in which 



case, the indorser having given no consideration for the Taylor 
notef could not maintain a suit against the maker, ^hat^?'^ 
such note can in no way be sold at a discount beyond le- v. 
gal interest, without subjecting the purchaser to the pen- Bruce. 
alties of usury, although he may have believed himself a 
fair purchaser of a note available in market— and it is 
alleged that some cases in New- York, and also some re- 
ported in Campbell^ go this far, and tliat they have cor- 
rectly settled the doctrine. 

Jones V. Hake, is tlie first and leading case in New- 
York. There a note was sent by the maker to a money 
broker to raise money, after retaining it some time it 
was returned with a declaration, that if the maker would 
get another name on it, to wit, that of P. S. he could 
get him the money at 2 per cent, per month. The name 
was obtained, and the note returned to Haskins the 
broker, who advanced part of the money, and after- 
wards the residue, but the agent of the maker in this 
transaction did not know whether Haskins was the own- 
er of the money or acted as agent for another, but he 
knew no other person as the lender. 

Haskins was offered as a witness to prove, that he as 
broker for the maker sold the note to Hermison at a dis- 
count not exceeding legal interest, and Hermison, who 
was released and not interested, was also offered to 
prove that he gave full value, and that there was no 
usury. They were both rejected — and the Judge direct- 
ed the Jury, that they were to consider Haskins as the 
lender, and as illegal interest was taken by him, the note 
was void in its inception, and bad though in the hands 
of an innocent purchaser. The jury found, however, for 
the plaintiff and on a motion made for a new trial, two 
Judges were of opinion, that on the evidence admitted 
the instruction was correct; but that there was error in 
rejecting the witnesses, and that the case ought to be 
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jtm tried on the whole evidence, considering Haskins as 
^^^.^^^ merely the agent of the maker and a competent wit- 
Taylor ness* 

adm'r The other two Judges concurred tliat tlie witnesses 

^f Uolloway .... . v 

T. were improperly rejected; but saw no ground for a new 

Bnicc. trial, for if Haskins was the agent of the maker, he was 
bound by his acts, and considering him in that relation 
only there is no proof of usury; the secret transactions 
between a principal and his agent, cannot influence the 
contract he makes for his principal with others. If all 
the Judges had concurred therefoi-e, this case would only 
prove, that if the maker offei*s his note for discount, and 
it is discounted at usurious interest by the person to 
whom it is offered, it is usury — which is a principle I 
have admitted. 

The case of Wilkie t. Roosevelt,(6) is precisely of 
this character. . Marx & Co. the makers of tlie notes, 
were indebted to Goodrich the broker, and the note was 
taken fi*om them by the latter, at a discount of Si per 
cent, per month, and passed for full value to the plaintiff. 
It was there piM)perly held, that Goodrich was the lender, 
and so the note being bad in its iliception, could not be 
made good by being passed for full value to an innocent 
holder — a doctrine never disputed. However, even in 
this case, Lewis, Chief Justice and Livingston dissent- 
ed, though no opinion is reported as having been given 
by them. 

The next case is that of Man v. the Commission Com- 
pany. That case I understand to have been decided, on 
the point of usury in favour of the plaintiff. The Judges 
go on to lay down certain dictUf which seem broad in 
their character, it is true; but as they had no case be- 
fore them to which those dicta could apply, and as the 
only authorities they refer to for them, were those of 
their own court above noticed, it is not to be presumed 
that they intended them to go beyond those cases, and if 

{b) Sd Johntoriy 66. 
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tbey didy I tliink those dicta are not only unsupported Jvn 
by, but contrary to all tlie leading doctrines here and y^^^^^,^ 
elsewhere. Taylor 

Indeed in this very case, they say, the principle is too -JJ^if 
well settled to be questioned, that a bill, free from usury v.^ 
in Its concoction, may be sold at a discount below the le- Biuce. 
^kI rate of intei^est, and the reason is this: as the bill 
-was free from usury between the immediate parties to it, 
no after transaction with another person, can as respects 
those parties invalidate it. 

The case of Bennet v* Smitli in the same book p. 357, 
was of this nature. There F. applied to U. to lend him 
money^ he declined lending, but told him if be had any 
good notes he would buy. A few days after* F. brought 
notes executed by the defendants, which H. purchased 
at a discount of 21 per cent, but knew not as he said but 
that these notes were given to F. in the ordinary course 
of trade. A witness proved that F. applied to the de- 
fendants for a loan of their notes for S363: saying he had 
ai^reed with H. to sell notes to him at £1 per cent, dis- 
count. 

This was held to be usury, and though broad doctrines 
are here also stated to have been settled in that court, 
yet this case might well be held to be one of usury. A 
loan was asked, it was shifted to a pretended purchase 
of paper, which the party had not then executed, the pre- 
mium was agreed on and the paper soon after procured. 

All the cases then in this court, were cases of usury in 
the inception, except one, and in that some broad dicta 
are thrown out, which, to the extent they are now said 
to go, are unsupported by any adjudged case. 

The fallacy of the argument which goes to the full 
extent this case requires, it appears to me, must rest in 
this; not that a party fairly and innocently purchasing 
a note indorsed for the accommodation of the maker, is 
himself guilty of usury, and subject to the penalties of 
tlie statute, but that he is like the innocent purchaser of 
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juHB a note— usurious in its inception between other parties. 

^ For how a man can be guilty of a crime, when his act 

Taylor ^^7 ^^ ^^J ^^^ ^® innocent according as facts shall 

adm'r turn out thereafter, and of which he is ignorant, I cannot 

•f UoUoway . ^ . . ^ • j ,i 

V. imagine. For instance^ suppose these notes, inaorseu 

Bruce, j^^. Allison, wei'e for accommodation, but those indorsed 
by Atkinson for full value, and both purchased at the 
same moment, and under the same circumstances^ can 
it be possible that the transaction as to one shall turn 
out afterwards to be proper and legal, and that as to the 
other the penalties of the act shall be incurred? 

But to avoid a note for usury the penalties of the act 
must be incurred by somebody: there is no avoiding it 
without guilt somewhere. In the case put, thougli Alli- 
son, the indorser, would not have subjected himself to 
those penalties, nor would Mertens, the broker, — Bruce 
must have done so, otherwise the note cannot be void. 
Could a jury, on a plea of not guilty, and the answer 
must at least be equal to such plea, find him guilty, and 
subject him to those penalties, on the evidence exhibited 
in this cause? 

I think they surely could not: but suppose they could 
find, on those facts, that he knew he was in reality pur- 
chasing an accommodation note from the maker himself, 
still that will not satisfy the doctrine contended for. 
According to that doctrine, tliey must find him guilty, 
although he knew no such thing, but on the contrary be- 
lieved he was doing what has been repeatedly sanction- 
ed by tliis court. In other words they must find him 
guilty although they believe him to be innocent 

I shall not take a minute view of the cases in Camp- 
bell and the other cases cited, being satisfied, that they 
all turn on the ground that some person, in the original 
concoction of the note, has been guilty of a crime, and 
offence against the law, and although various circum- 
stances, tending to prove that, will strike different minds 
in different ways, yet guilt must appear in the concoc- 
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ikm of the business, and must be brought home, by full ^^ 
proof, to some one originally concerned in it. x^-s^-i^ 

As to the recovery being limited to the sum given for Taylor 
the notes, I consider it not necessary to decide what J^™*' 
would be the case as between the holder and his immedi- v. 
ate indorsee, this suit being by the maker against the ^^^^ 
bolder. As to him the notes are either bad for usury, 
or good in toto as it at present appears to me. Besides, 
if this be a good defence it will be open at law, and not 
concluded by the dismission of this bill. 

The decree must therefore be affirmed and this case 
put to rest, though from the division of the court, the 
law in this important point is not settled.* 

Brooke, Judge. 

l¥hen this case was before decided I gave a silent as- 
sent to the ^ecree of the Chancellor, because I did not 
perceive that there was any difference of opinion in the 
court on the principles, which were to govern it; from 
the very able opinion of the dissenting Judge, I have not 
been able to deduce a different conclusion. After the ut- 
most attention to the argument, which has since been sub- 
mitted to the court, and the most deliberate reflection on 
the cases adduced, I have not seen cause, in any material 
degree, to change my first impressions. The facts 
charged in the bill are as follows: it is alleged that Hol- 
loway and Hanserd, being much pressed for money ap- 
plied to the defendant Bruce for a loan of 83603 78 which 
they obtained at the usurious interest of 2} per cent, per 
month, and executed their notes for J51400 each, negotia- 

• It was in this case understood by the bar, that the concurrence 
of less than a majority of the whole court, though it would deter- 
mine the rights of the parties in the particular cause, could not fix a 
precedent for future decisions. Consequently, the court now con- 
sisting of five members, but only three sitting in this cause, the opin- 
ion of the two concurring Judges would not close the questions dis- 
cussed in the case, should they arise in another controversy. 

CJ^ote by the Reporter. J 
YOB. I. 10 
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im ^^^ ** ^^ Bank of Virginia, with John Allison as indors- 

y^.^^^^ cr — the first note payable in six months, the second in 

Taylor ^^^^ months, and the third in twelve months after date; 

#f Btolloway ***** ^^ ^^^ *"^ secoud notes were paid at maturity; 
V. and the third lodged in the bank; that afterward, the 
'™*®* said HoUoway and Hanserd, being in increased distress 
applied for a second loan which they obtained at more 
exorbitant interest, from 20 to 25 \}er cent, and executed 
two other notes, with Thomas Atkinson as indorser, pay- 
able at nine and ten months, negotiable at bank, which 
are also deposited in bank for payment: that Hanserd, 
the surviving paKner of the firm, will not avail himself 
of the act against usury lest it should iiyure his credit, 
and that if the notes are paid out of the company subject, 
it will be ruinous to the estate of Holloway and prejudi- 
cial to his creditors* To these allegations the defendant 
Bruce answered; he denies any knowledge of any com- 
munication for a loan, admits that he purchased the notes 
of Mertens the broker, at the discount stated, insists that 
it was a fair purchase without any particular knowledge 
of the circumstances of Holloway and Hanserd, or that 
the broker was the,ir agent; that notes of persons of un- 
questionable solidity might have been purchased at a 
greater discount* To this answer an exception was taken^ 
on the ground, that it was not sufficiently explicit as to 
the defendant Bruce^s knowledge of the agency of Mer- 
tens the broker. In his second answer, he avers, that lie 
did not recollect or believe that Mertens informed him*, 
that he was the broker or agent of Holloway and Han- 
serd, or of either of them, or that he had received in- 
formation to that effect from any other person. Whether 
this last answer was sufficient or not, it is not material 
to discuss, as no exception is taken to it; there is certain- 
ly an appearance of caution in it which deducts from it 
somewhat, the credit, that otherwise would have been 
due to it; had the plaintiff* insisted on a discovery in his 
bill, he ought to have excepted^ and he might have extort- 
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ed from tfie defendant a more direct and fall answer; in fVjJ^ 

1830. 

the shape which he has given to it he might, if not satis- s^^^-^r 
fied, have again excepted; and the defefidant would have Taylor 
then had the opportunity of shewing if he could^ that in ^ uqUoww 
effect his answer was as full as a more elaborate state- v. 
ment of the circumstances could have made it: but the ^"^^^ 
plaintiff took issue on it and relies on the evidence of 
Mertens* the broker, and of Haxhall and others, which 
last is not material, to support the charges in his bill: if 
they are proved there can be no doubt of the usury. The 
objection by the counsel for the defendant, that the aHe- 
gata in the bill do not agree with the probata^ will be 
found upon examination, not to be of importance: the dif- 
ference between a direct communication between Hollo- 
way and Hanserd and the defendant Bruce, and an in- 
direct one through Mertens, if proved to be their agent, 
will not be material; Mertens* testimony is most essen- 
tial, and if it is not as full as it might have been, the 
plaintiff had the power to make it so by a more minute 
and precise examination of him. He proves, I think, 
that he was a general broker in Petersburg, in which 
place the parties, except the defendant, Bruce, resided; 
that he was in the practice, as broker, of selling for those 
pressed for money, bills, notes, &c. and that he had fre- 
quently sold notes for H. h H., and that knowing the de- 
fendant Bruce purchased paper, he applied to him to 
purchase the first notes, described in tlie bill of the com- 
plainant, for the purpose of seeing whether he would give 
more for them than had been offered by others; that he 
purchased them at the price stated; that afterward he 
applied to him to purchase the second set of notes men- 
tioned, and that he also purchased tliem at the discount 
stated in the bill, a discount not greater than was given 
for as good paper as any in the town: paying by a draft 
on Marx & Co. of Richmond; that he considered these 
transactions as sales commonly made of bonds and notes 
at a discount, and not as transactions between a broker 
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1820 ^^^ ^ pei'son leaving money in his hands to short wiflij 
^^^^^^,,^^ tiiat he made it a rule to make no communications to a 
Taylor person purchasing; that it was generally supposed^ tiiat 
of HoUoway *^ *J''*wer8 were in distress for money^ hut did not know 
y. that Bruce had any particular knowledge of it; that the 
®"**^ indorsers of the notes were considered to be in good 
credit, &c. Haxhall says it was generally understood 
in Petersburg, that the drawers were distressed for 
money, that the defendant Bruce was well acquainted 
with them. The other testimony adds some particular 
instances in which he had purchased or discounted imper 
at a premium. The first question upon the testimony, I 
think, is, was the defendant Bruce informed that he was 
dealing with H. & H. for the notes in question, or had 
be such knowledge of the real transaction, as to subject 
him to the charge of a corrupt intention to violate the 
act against usury? My own impression is, that tliough 
he may have known the fact, that the notes were the 
property of the drawers, yet it is not so proved as to 
convict him of the charge. Upon the evidence, the notes 
might have belonged to others Vho had received them 
for value, and preferred selling them, to waiting until they 
came to maturity. . Direct proof, I admit, is not required 
in these cases, but the inference ought to be as strong, as 
would be required to convict a parly of the breach of a 
penal law in other cases. His knowledge that the draw- 
ers were pressed for money, if directly proved, does not 
produce the necessary inference that the note« were known 
to l^e their property; his knowledge of the high credit of 
the indorsers, if it had been fixed on him by the testimony^ 
would repel the idea that tlie notes were sold for their 
benefit; but, yet,' the testimony of Mertens shews, that he 
often sold notes and bills for the benefit of persons, whose 
names were not on them; it would be, I think, hazard- 
ous to pronounce, that the defendant Bruce knew that 
the notes in question were not notes of that description, 
that ought at least to be satisfactorily shewn. If it 
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were proved fliat he knew the indorsers were not pressed J^» 
fop money, the inference would be a more direct one, ^^^.^^-^^^ 
that he knew they belonged to the drawers, and that in Taylor 
deiUing with Mertens the broker, he was dealing with /J^'^ 
their agent: if I could come to this conclusion, I should r. 
have no doubt of the usury, but not being able to ^x B™^^ 
upon the defendant Bruce the intention to commit usury, 
I shall proceed to consider the cases that have been re- 
lied on, some of which have been supposed to subject him 
to the consequences of committing usury. In the ab- 
sence of testimony that he intends to do so, the case ft*om 
1 Raymond cited by Mr. CaU shews, that a bill may be 
sold without indorsement, and that the doctrine sanction- 
ed in this court is not new in the case of Gibson and 
Fristoe. Mr. Pendleton said that in a mere sale of pro- 
perty, and bonds are, in this respect, as much property 
as any thing else, altho' at an under value, it is not 
usury here, because price is a thing unfixt, and depends 
upon the convenience of the contracting parties; that bills 
and notes are as much so I presume will not be disput- 
ed. Judge RoAiTB in the case of Price v. Campbell, 
said, that in cases of this kind we are at liberty to infer 
usury from the circumstances of the transaction; but in 
making this inference, we are confined to the inquiry 
whether there is a corrupt contract or agreement for usuri- 
otus interest. No inference can be drawn from these 
cases, that an opinion was entertained by the Judges> 
that usury might be committed without proof of a corrupt 
agreement or contract in violation of the statute. These 
cases upon authority legalise a bona Jide sale of bonds 
and bills — and notes stand on the same footing, nor are 
any of the cases cited to the contrary — whether con- 
tracts for the purchase of bills, bonds, or notes are a 
colour or pretence for an usurious loan, or a fair and 
honest transaction, is always to be decided by their cir- 
cumstances. See Cowper'8 Rep. 12 and 770. Dofng. 
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laSf ^^^ *^"^ ^ ^^^^ Jiep.(c) If a fair purchase, no matter 
^^^..^^^ what the discouot, it is not usury. All the case« seem 

Taylor to proceed on this idea, and upon examination, I think it 

of ftkSowa ^ ^^ found, that there is no case in which a party, not 

y. participating in the corrupt concoction of the contract, 

®"'^** has been deemed a usurer: that the statute against usury 
will protect a party to an usurious contract though ig- 
norant of the usury is not denied; but that under such 
circumstances it will subject the party to Uie consequences 
of committing usury is no where decided. In tlie case 
of Ackland v. Pierce, 2 Camp. 559, Le Blanck Judge, 
said, it was not material that the drawer of the bill. 
Prince, was ignorant of the usury which was between 
Waine the acceptor, and one White who discounted it. In 
that case, if I understand it, had tiie bill been a perfect bill 
before usurious agreement between Waine and White to 
discount it, it would have been a valid bill; it was the 
corrupt agreement to discount it at a greater than legal 
interest, in tlie inception of the conti*act itself, tliat made 
it usurious; it was a shift to evade the statute. Thus 
Lord Renyon held in the case of Parke v. Eleason and 
others,(<f) that a bill legal in its inception, indorsed by 
A. to B. for an usurious consideration, and by B. to C. 
without notice of the usury, and afterwards paid by C. 
to the assignees of B. who was bankrupt, though void as 
between A. and B. was valid in the hands of the assignees, 
who were clothed with the rights of C. the innocent in- 
dorsee. Whether the notes in tlie present case were le- 
gal in the inception will be noticed hereafter; a contract 
usurious in its inception cannot be rcnclered valid altho' 
in the hands of an innocent indorsee without notice:(e) 
but on the contrary if it be originally fair and not usuri- 
ous, no intermediate usury can affect it in the hands of a 
bona fide holder.(/) These last cases are referred to not 

(c) Tate V. Wellings, 531. ' (rf) 1 East 94. 

- (e) Wilkie t>. Roosevelt, 3 Johruton 206, and May't Hep, Payne v, 
Tervant, 23. 

(/) Tatty V. May, I Batft Bept 496. 
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as authorities, bot because they were cited by the coan- Jvn 
• sel, and conform to the English decisions. The prin- ^^^^^^^ 
ciple seems to be settled, that whether on the one hand, Taykr 
even a bonajide holder of a bill must lose his remedy if ^^'H'' 
there be usury in tlie concoction or inception of the bill v. 
except as against the party to whom he paid value, on ^'^^^^ 
the other if the contract be fair between the original 
parties to it and no usury in that contract, it will be valid 
in the hands of a bonajide purchaser, though at a greater 
than legal interest. The latter conclusion follows, from 
the settled law that a note may be sold. If the notes in 
the present case were tainted with the usury in their in- 
ception; if tliere was a corrupt agreement between H. and 
H. and the indorset*s, Bruce must lose his debt as against 
the drawers; and if also, he had participated in that 
agreement, or had knowledge of it, he would be con- 
demned as a usurer. None of the cases cited go farther: 
in the case in 1 Camp. 141, much relied on. King, the 
broker agreed with the acceptor to get the bills discount- 
ed at 40 per cent, the arrangement was made before the 
bills were accepted, it was a device to evade the statute: 
if Bruce had discounted the notes at legal interest, there 
could have been no pretence that they were usurious; was 
he a party to any agreement that they should be dis- 
counted at a higher rate; was he apprised that they were 
made so to be discounted, or that they were the bills of the 
drawers, from which to have inferred that fact. In the 
case of Hamilton v. Le Grange,(^) it is said by Justice 
Etb£, that in construing any particular circumstances 
in order to found a conclusion of fact, es])ecially in cases 
in which usury is alleged, we ought to deal with those cir^ 
curostances according to the common sense of mankinds 
Pursuing the rule, the circumstances detailed by the 
broker, cannot lead us to any certain conclusion, that 
Bruce knew the notes to have been made for sale and 

Cf) 3 if. £lMck, 144. 
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Jim certainly not to the conclusion^ that he was h {>arty t« 
^^^^^' the making of the notes for that object. As bel'ore re- • 

TmyloT marked, Mertens expressly states, that he was in the 

_»^*r practice of selling notes also of a different description; 

V. notes as I understand not made for sale, but real business 

Bruce^ notes which were not indorsed by the owner. Bruce 
was in the trade of buying paper, and it appears, gave 
for the notes in question, what the best paper free from 
the taint of usury sold for. It is impossible to infer from 
these circumstances, that he meant to practice usury in 
this case. However careless about the violation of law, 
he would not without an adequate motive hazard the 
loss of his money. In the case of Hansborough t. Baylor, 
though not fully reported, it must, I think, be admitted 
that the igiforance of the latter of the transaction be- 
tween the former and Rootes, was the real ground on 
which it was decided, that the purchase of tlie bond by 
Hansborough was not usurious; the bond was made to 
be sold at usurious interest. Judge Tucker says, that 
whatever even Baylor's intentions were, Hansborough 
was ignorant of them; and though the former might even 
have intended to borrow upon usury, the latter seems 
only to have intended to make a fair purchase. The 
case in 3 Johnson (Wilkie v. Roosevelt) is not in conflict 
with this case; the purchaser was apprised of the object 
for which the bill was made, and though Wilkie was a 
bona Jide holder, he could not recover as against the 
makers. There was usury in the concoction of the note, 
in which those under whom he claimed participated. — 
Marx & Co. made a note to the defendant which he in- 
dorsed — ^the Company then sent it to Goodrich a broker, 
who received it at 3i per cent, discount, and in discbarge 
of a debt due by the drawers to him and indorsed it to 
the plaintiff. The case in 2 Johns. Jones v. Hake is of 
the same character; the general remark by one of the 
Judges that a note made to be discounted at illegal in- 
terest, is usurious, in the hands of a bona Jide holder, is 
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to be taken in relation to tlie actual case before the ^^ 
court It applies to cases in which, as in the preceding, ^.^•^/-^ 
the purchaser of the bill was a party to the agreement Taylor 
or knew of the purpose for which flie bill was made* In ^^^jj^^^y 
1 5 Johns. Mun r. the commission corapanj, it was decided v. 
tiiat a bill valid in its inception is ralid in the hands of ''^^* 
an innocent indorsee though discounted at a higher rate 
than the legal interest. In Bennet v» Smith and Phelps, 
it was said that a bill was waste paper until discount- 
ed, if nothing was due from the drawer to the payee, but 
I understand it to be law, tiiat a party who indorses a 
bill for another makes him his debtor to the amount, be- 
cause of his responsibility to pay. In the present case 
it could not be insisted on by the drawers that, they were 
not indebted to the indorsers. If the notes had been dis- 
counted in hanky or Bruce had discounted them at legal 
interest, such a pretence could not have "been set up. 
The want of actual consideration between the drawers 
and indorsers is not material, after the bill has gone 
into the hands of one who has paid value for it, even 
though a fraud be committed by the indorser in the bill: 
yet this court held in the case of Williamson v. Robert- 
son that the drawer was liable upon the principle, that 
he who trusts most, must be the loser in a controversy 
with a party who gave value for the bill without any 
knowledge of the fraud. 

I have not noticed Mr. CalPs second point, because I 
am of opinion it does not arise here; whether Bruce can 
recover more than he paid for the notes is a question 
which may 1)e decided at law, and it is not alleged in 
the bill that Hanserd the surviving partner will not avail 
himself of any other defence, except the plea of usury; 
upon the whole, I am still of opinion^ that the Chan- 
cellor's decree is correct and ought to be affirmed. 

HoANE, Judge. This is a bill brought by the appel- 
lant^ as administrator of £• B. Holloway deceased, 

VOPL. I. 11 
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1820 ^S^i^t the 8|4>eUee and others. It charges^ tbat the 
^^^^^^^ late house of HoUoway and Handerd» of which the s^ 
Taylor peUant's intestate was a ihembw, being greatly pres* 
f u^Umok ^ ^®^ money, became a prey to usurers; and that^ 
v. among others, they applied, on the 14th April 1811, to 
^""^' the at>pellee, who was apprised of their situation, for the 
loan of SS60d 78, which they obtained from him, at the 
usurious and unconscionable interest of li per. cent, per 
month, and to cover which loan, they executed three 
notes for 1400 dollars each, with John Allison Esqr. as 
indorse!*, payable at six, nine and twelve months, res- 
pectively, as by a meniorandum in the hand writing of 
the said interstate, and referred to as part of the bill, ap- 
peared. The bill makes fi precisely similar charge in 
relation tb auotlier sum obtained on the lOUi October 
1811, at the still more exorbitant interest, as is alleged, 
of from 20 to 25 per cent, per annum: the said house, 
as is further charged being then in increased difficulties, 
and that this was known to the appellee; and to cover 
which loan, notes were given, with Thomas Atkin- 
son Esqr. as indorser, payable at nine and ten months 
i-espectively after date. 

The bill prays "that the appellees may full answer 
make to tlie premises;" and again, it prays generally 
that the appellee may set forth "all that he knows res- 
pecting the premises." 

To the important allegations of the bill respecting the 
pecuniary distresses of the house in question, the appel- 
lee makes no other answer, than that he had no particu- 
lar information as to their circumstances. By tliis form 
of expression he endeavoured to evade the interrogatories 
aforesaid; although it is proved in the cause, that he 
must have been conusant of the general notoriety 
which prevailed, in relation to those distresses. To so 
much of the bill as charges in substance, (by referring 
to the memorandum abovementioned,) that Mortens, who 
is therein named, was the agent of Holbway and Han- 
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aerdf in tbe transaction aforesaid, the appeHee only res- ^^ 
ponds, in his original answer, after admitting that the 



negotiation was efiected with him; that the quesiiony Taylor 
whether he was tfieir agent or not, was one with which ^ ^^Uoww 
he had nothing to do. And when pressed by the ex- v. 
ception of tte appellant for a more explicit answer on *' 

this point, he still only states, in his amended answer, 
that he does not recollect or hdieve, tliat Mertens inform- 
ed him, tliat he was their agent, nor that lie received in- 
formation from any other qnai-ter: all of which may be 
strictly true, and yet the appellee may have undoubtedly 
considered Mertens as their agent in that transaction: 
he must have so considered him from the combined cir- 
cumstances hereafter more particularly stated, and, es- 
pecially, from the facts that Mertens was the known 
agent or broker for others, and seldom or never traded 
in paper of his own. To Jio much of the bill, as charges 
the transaction to have been a loan, covered by the notes 
in question, the ap^iellee, after using the common slang 
(if I may use so common an expression,) i*especting the 
legality and even morality of purchasing notes, at ever 
so enormous a rate of discount, only says, that it was a 
fair purchase of the notes, and not a loan; whereas the 
receipt from a man of his own notes, payable at a fu- 
ture day, in consideration of money advanced, is only a 
loan evidenced by a note and not a purchase; and wheth- 
er it is a loan or a purchase, is, besides, an inference of 
law, which the party is not competent to swear to. 
Again: the appellee says in his answer, that no commu- 
nication for a loan ever passed 
him. This may be true, and ye 
may have passed from their agent 
tion may be bottomed upon the 
first stated, that the obtaining fro 
for money advanced to him, is 
and not a loan of money. Beside 
loan, without any formal comm 
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1820 ^'^^V* '•y ^"^ "**** ^f 1^^ Ml* a promise to pay 20f. 
^^^i^,,^^^.,^^ thn^efor^ at the end of the year, without more being said, 

Taylor or passing between the p^Hes^ is to all intents and pur* 

of BtoUcf P®^^> * ^^^ Words in this case are not necessary: 

y. in the language of the books res ipsa loquUur. A for- 

Bruce. qh^j communication for a loan is only necessary to be 
shewn^ when a ti*ansaction has the form of a sale or the 
like, and the device is to be detected by shewing the real 
cause which brought tlie parties together. (Oril on 
Usury, 74. 1 Call, 62^ Gibson and Fristoe.) 

By these and such like equivocations, prevarications, 
and mental reservations, the appellee has sought to shel- 
ter himself, from the consequences of a full and frank 
answer to the charges contained in the bill. While I do 
not say that these equivocations operate an admission of 
the truth of the facts to which they relate, they on the 
contrary oppose no certain and positive denial to those 
facts. ThjBy give a character also to the answer which 
is very unfavorable to it» even* in relation to such parts 
as would, otherwise be free from objection. The spirit 
of the maxim ^falsum in unOf falsum in omnibus,^^ for- 
cibly applies to it, and disparages the whole answer. 
At the same time, I must claim the right to say, that if 
this answer were one of the purest model, I do not know 
that its matter would at all vary my conclusion upon the 
subject. 

The case made by the bill, is, that of an usurious loan, 
of money, covered by the notes in question: and the 
ground taken by the answer, is, only, that the transac-^ 
tion was a purchase of the notes. The answer however 
does not state, that the appellee purchased them from 
Mertens, (the broker,) from the respective indoraers of 
them, or from any other person, being the actual owner 
of the said notes. The answer could not have taken this 
ground, as is abundantly shewn by the testimony. The 
question we are called upon to decide is, therefore, whc- 
tiier a note which has never been consummated in favoi- 
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of anotfiep person^ for a valuable consideratton, nor is ^^* 
purchased from that other, but receives its existence for v^p^,^.^^^ 
the first time. In consequence of a usurious transaction, Taylor 
of which it forms a part, and which is only given by the -^^'^ 
drawer at the time of that transaction, and as an evi- ^^^^^^y 
dence of the contract, is free from the objection of usury? ®™<=^- 
TTie question more particularly is, whether a contract 
m^ich is manifestly usurious in itself, ceases to be so, in 
consequence of the borrower's putting in the hands of 
the lender, for the more easy proof of the promise, a writ- 
ing, evidencing tke existence of that promise? 

This is the true question before us, upon this record. 
I shall therefoi-e steer entirely clear of the question, whe- 
ther a man owning the bona fide note of another, has a 
right to sell the same, at an usurious rate of discount. 
This question has been affirmatively settled, and I do 
not mean to go into it, at this time: but I am authorised 
to say, that even a transaction having the form of the 
sale of such a note, may be set aside, as a device to elude 
the act of usury by showing, that the purpose of borrow- 
ing* and lending brought the parties togetlier. Tiits was 
decided in the aforesaid case of Gibson and Frlstoe: 
and this doctrine applies a fortiori to the case of a trans- 
fer of a man's own note* 

That the notes in question in this case were of the lat- 
ter character and not of the former, is undoubtedly in- 
ferable from the circumstances, and is positively proved 
by the testimony. Of this fact the appellee could not 
have been ignorant: but it is entirely unimportant whe- 
ther he were so or not, if in fact, such was the nature of 
the transaction. I will first shew what are the circum- 
stances which go to establish this fact, and then refer to 
the positive testimony. 

In considering the circumstances which warranted a 
presumption that these were the notes of H. & H., and 
of none other, and therefore, were neither consummated 
before this transaction, nor firee from the objection of 
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JuvK usuryt it is objected in the present place, that usury is 
^^^^^^* not to be presumed. I admit that there is no testimony: 

Taylor ^^U it is most clear, that usury may be presumed flrom 

2^' , ^^ circumstances, where they are sufficiently strong; 
V. and it would be strangle indeed if it were not so, when 

Bruce, ^^^j, ^^ crime of treason or murder may be inferred 
from circumstances. We are told in Ord on usury,(A) 
that circumstances are to be relied on to prove a con- 
tract to be merely a shift to evade the provisions of the 
statute: Again, it is said,(i) that many circumstances 
weigh in questions of usury, and that the courts formed 
tlieir decisions upon all the circumstances of each case, 
without saying what weight any single circumstance 
would have. This is not only the established doctrine 
on this subject, but the same author has given us an enu- 
meration of the circumstances most usually relied on in 
such cases: as for example the slightness of the hazard, 
the inadequacy of the price, and the distresses of the 
party.(fe) Their distresses are proved to have existed 
in this case, and arc always imi>ortaut in giving a char- 
acter to tlie transaction. They compel the borrower to 
enter into the usurious contract: he is no longer consid- 
ered particeps criminis in the transaction ;(() he is scarce- 
ly a free agent, and is held to be in the emphatical lan- 
guage of the books, <«a slave to the lender.'* (m) 

That circumstances are to be resorted to in cases of 
this description results fi-om necessity, and from the fact 
that they are often the only evidence to be expected. In 
4 Hening^s Statutes at large(n) it is said, <*that usurious 
^* contracts are always made in secret, and with such 
^^ caution, that they can seldom be detected in the ordin- 

^ ^ ^^ ary course of evidence;" and hence a bill for their dis- 
covery has been provided. In the case before us we can- 
not expect positive evidence. We cannot expect the ap- 

(A) Page 69. (i) Jh. ST. 

(k) Ord 69» 74, 84. ^ (I) Ord 116. 

(m) Jhuir* ^P* ^^f Smith v. Bromley. (n) page 390. 
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peUee to bblj that be was infomed, that the Botos were ^^ 
the propei-ty of tlie makers, and not of the broker or ^^p.,^^-^ 
ind^sera; for that was a fi^ct about which he asked no Taylor 
question, lest it might be affirmatively discovered, and ^^*^ 
afterwards rise up in judgment against him. We can- v. 
»ot expect to show that the borrower obtruded this testi- ^*^^^ 
mony upon him, because, for the same reason that would 
have broken up the treaty. We cannot expect tlie 
broker will volunteer this in formation to the usurer: he 
knew his interest too well, and he now tells us that it was 
his practice never to let the lender know who the borrow- 
er was. Nor are we to expect this information from 
otb^* witnesses: they are sedulously kept out of the way 
in such transactions. Unl^s, therefore, we resort to 
circumstances, we may get no testimony whaterer, and 
had as well, at once repeal the statute. 

If circumstances are permitted to operate, those exist- 
ing in this case abundantly shew, that H. & H. were the 
borrowers, and neither Mertens, (the broker,) nor either 
of the indorsers of the notes in question; ami that this 
must have been known, without the possibility of doubt 
to the appellee. * It is proved in the cause, that the ap- 
pellee was well acquainted witli the circumstances of the 
mercantile houses in Petersburg, and that he must have 
known that H. & H. were much distressed for money. 
On the contrary, it is shewn, that botli of the indorsers 
were in easy circumstances, and one of them, at least, 
very Vealthy, and even himself, a money lender: and as 
for Mertens, he not only acted as a broker, but he 
tells us, expressly, that as he acted as a broker, the ap- 
pellee could not well suppose, that the notes were sold 
on his own account. Is it possible from these facts, from 
others for which I refer, particulariy, to the record, and 
from the relation, circumstances and situation of the 
parties, that the appellee could have doubted, for a mo- 
ment, that it was H. k H., and not the other parties 
who were making this ruinous sacrificed It is not; nof 
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juBTE is it ev^en pretended by the appellee himself. The notes> 
in question, so far from being sho¥m to have been tlie pro* 



Taylor p^t^ of the iudorsers, are not shown to have been 
of H^owa *" *'^®"* possession: and as to Mertens, when they were 
T. in his possession, it was as agent for H. & H., and for 

Bruce. ^^ single purpose of being discounted for an illegal 
premium* 

But we are not compelled to rely on circumstances, 
only, as to the ownership of the notes in question. Mor- 
tens, himself, proves (and he is both a competent wit- 
ness, and his deposition is made evidence in the cause, 
by consent,) that all these notes were put into his hands 
by HoUoway. No ownership by any other person 4s 
even pretended. U. & U. were, therefore, the owners 
of the notes, or rather of the blank paper, at the time 
and this was well known to the appellee. This know- 
ledge, however, is quite unimportant, if the fact be so, 
as the cases to be presently cited unquestionably prove. 
Ev^y argument which goes to shew, that an innocent 
indorsee of a note given on an usurious consideration, 
without his knowledge of the usury, will be bound there- 
by, holds a fortiori as to a party to the transaction. We . 
cannot in general suppose him ignorant of tlie real char- * 
acter of the tnmsaction. The proof of such knowledge 
would be, in most cases, impossible; and to require it 
would operate a repeal, pro tanto of the act of usury. 

If then it is settled, in this case, that IL & H. were 
the real owners of these notes, or of this paper, at the 
time of the n^otiation, and no other person; and, much 
more, if that fact was known, as it unquestionably was, 
to the appellee, the case is brought to a simple point. In 
tliat view it was not a consummated and bona fide note of 
another, which was sold by the owner, and which in its 
origin and consummation was free from the taint of 
usury, but it was a blank piece of pa|)er, which as an ef- 
fective note, was coeval "with, and only ushered into ex- 
istence by the usurious t;ontract, and was only deliver- 
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i»d to the appellee as an evidence of that contract In Jvm 
that view, also, it was, in relation to the indorsers, only ,^^^,^^.,^^ 
an #cconiniodataon note. Altbongh their names were on Taylor 
them, they paid no consideration therefor, had no interest jdrn'r 
therein, nor possession thereof, and could bring no suit v. 
upon them. The first person who paid a consideration Brace, 
tlierefor, was the appeUee, and he is the first person who, 
but for the usurious consideration, could have maintain- 
ed an action upon them. The names of the indorsers 
being only added thereto, as a further security, Hiey 
could neitlier bring any suit upon them, independently 
of the usury, nor assign them to any person having 
notice of their real character. AH this was decided by 
this court in tlie case of Norvel v. Hudgins.(o) In that 
case it was decided, that ttie existence of the indorser's 
name, upon the note, was no conclusive evidence of 
ownership; and that is the only ground on which the 
appellee's counsel argued, conti*ary to the facts proved 
in the cause, that these notes may have been the property 
of the indorsers, or of some person other than the mak* 
kers. Notwithstanding the existence of these name>s, on 
the notes before uSf tlie makers might, (upon the testi- 
mony,) have thrown them into the fire. 

The difference, as to this particular, between an in- 
choate note standing under these circumstances, and a 
real bona fide note, of one man held and sold by another, 
is so clearly settled by adjudged cases, that I will now 
only proceed to cite them. 

I will first rely on some cases decided in the Supreme 
court of the State of New- York. Tliey are equally en- 
titled to credit, from the highly commercial character of 
that State, and the ability of the judges who decided 
them. I quote them, also, for the furtlier reason, that 
they entirely accord witli my opinion. These decisions 
depend upon the statute of usury of the State of Newr 

(•) 4 Mm. 496. 
VOIi. I. 12 
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182? York, which one of the counsel said he had examined^ 
^^^^^^^^^ and found to be, substantiallj, the same with oup act. 

Taylor I" the case of Mun v. the Commission company, &Qp(p) 

of SkSlowa ^* ^^ decided, that the true test in cases upon bills 

V. and notes, was whether the bill or note was perfectedf 

Bruce, before it was discounted at usurious interest: that as it 
is settled, that a bill or note which is fi'ee from usury, 
in its concoction, may be sold at an usurious discount, 
for that as it was free from usury between the original 
parties, no after transaction can, as to these parties, in- 
validate it; so, it is equally clear, that if a bill or note 
which is made for the purpose of raising money on it, is 
discounted at an usurious rate of interest, and where none 
of the parties whose names are on it, can, when it be- 
comes mature, bring a suit upon it, provided it had not 
been discounted, in that case such discounting would be 
usurious, and the bill void: and that if a bill or note in 
which the indorser has no interest, but merely lent his 
name for accommodation, is discounted at an usurious 
rate of interest, the purchase thereof is void, because 
until the time of the purchase, it remained a mere blank 
piece of paper. This is, precisely, the predicament of 
the notes before us. 

In the case of Bennet v. Smitb.(^) the principle of 
the foregoing decision is entirely recognised and rati- 
fied; because a note made for the purpose of being dis- 
counted, at a usurious rate, and indorsed for tlie accom- 
modation of the maker, was void in its original forma- 
tion, and it was held that it was quite immaterial 
whether the purchaser knew of the manner in which the 
notes were made or not. I infer, therefore, that it is 
the criterion before mentioned, and not this knowledge, 
which decides the fate of the transaction. 

In the case of Jones v. Hake(r) where A. made his 
note payable to B.; which was indorsed by him, and C. 

^ (p) IS Joknaon't Rep. p. 54. {q) Ibid, p: 355. 

(r) 2 Johmon't JRep. p. 60. 
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and D.f and sent by A. to a broker to raise money upon^ Jwn 

and E. bought it at an usurious rate of discount, in an ^^..^^.^ 

action by G. this note was held to be usurious and void. Taylor 

It was held by the court, that this note was indorsed for ^f^*^ 

.... A , . .J of HoUoway 

the accommodation of A. alone; that no money was paid y. 

therefor by any of the indorsers; that it was a contract J*r«*c«- 
between A. by his agent, (the broker,) and E. who lent 
the money, and took the note as his security; that the 
lender £. was in reality the first holder of the note, for 
value, or who could sue upon it; and that this pretended 
sale was, therefore, a shift to evade the provisions of 
the statute. 

This case seems entirely in point with the case before 
us. I am unable to discover even a scintilla of difference 
between them. 

Again; in tlie case of Wilkie v. Roosevelt(«) where A. 
made his note to B., who indorsed it for the accommoda- 
tion of A*, and A. passed it by means of a broker to C.,* 
at an usurious rate of discount, it was held, that although 
tlie note was indorsed by B. for tlie accommodation of 
A.9 it passed immediately from A. to C, and that the 
transaction was in its inception usurious, and the note 
consequently void. It was further held that B. was 
' merely a collateral security for the accommodation of A., 
that he* B. paid no consideration for it, but that it passed 
to the broker to be discounted at an usurious rate of in- 
terest, and when discounted, it passed immediately from 
A. to the purchaser. It was so held, I presume, on the 
further principle, that a note which is in possession of a 
man's agent is still in his possession. This case is also 
full up to the very point before us. 

If gentlemen are more fond of cases from Westmin- 
ster-Hall, than of these northern lights, as one of the 
counsel was pleased to term them, I will now endeavour 
to gratify them. 

{») 3 Johnson, 66. 
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J^ In the case of Young v. Wright in court of K. B. in 

England,(<) where A. drew a bill of exchange on B.> 



Taylor Payable in three months, to his (A/s) order, and A. in- 

•f u!S'' ^^^ it to C., who indorsed it to the plaintifij; and A. 

V. having put it into B/s hands for whose accommodation 

Bni«e. it ^ag drawn, and D. swore that he was in tlie habit of 

discounting bills for B. at an usurious rate of discount, 

and bad agreed to get it discounted at 40 per cent, for 

B., and that» on these terms, it was passed to E., it was 

held by Lord ElUnbormgh^ that at tlie time the bill was 

drawn there was a corrupt agreement that it should be 

discounted at usurious interest, by which it was vitiated, 

into whose hands, soever, it should come. 

In principle there is no difference between this case, 
and those first cited, or the case at bar. There is no 
difference between the issue of a note which is preceded 
by an usurious agreement, and one whose emanation is 
Coeval with such agreement, and forms a part of the 
usurious transaction. 

In the case reported 1 JfarshalVs Rep. 210, in the C. 
B. in England, it was held that as the object of the 
makers of the note was to accommodate the payee, he 
(the payee) could not have sued them. This accords 
with all the cases before cited, and with the aforesaid 
case of Norvel v. Hudgins. It shews that a note indors- 
ed for accommodation is not such a complete and per- 
fected note, as would avoid the objection of the statute, 
under the distinction I have taken. 

In full accordance with the foregoing decisions in both 
their branches are the opinions of the elementary writers 
upon the subject. Thus in Ord(u) it is held, that 
where a note is originally good, no usurious transaction 
between the intermediate parties can affect the title there- 
to in the hands of a bona fide holder; and again, (p. 100) 
it is held that a security which is originally valid, cannot 
be avoided by a subsequent usurious contract So on the 

(0 1 Camp. 140. («) P. 96. 
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other hand it is heM (ib. p. 92) that a contract which is ^^ 
usurious in its inception cannot be afterwards rendered ^^^^^^^ 
valid, in the hands of a bona fide indorsee, without no- Taylor 
tice. Every thing therefore, depends upon the perfec- c^^^ 
tion and consaoiniation of the note, anterior to the usuri- ▼. 
a«8 transaction. Biucc 

I have said that although the appellee, in the case before 
us, had full knowledge of the usurious nature of the ti'ans- 
action, that knowledge was entirely unimportant. The 
case of Ackland v. Pearce(v) entirely proves that 
position. In that case a bill of exchange was held void 
in the hands of a bona fide assignee, it being drawn in 
consequence of a usurious agreement, although the draw- 
er to whose use it was made payable, was ignorant of 
such agreement, and the court held that if the bill must 
be valid because the parties to it cannot be shewn to 
have had notice of the usurious agreement, it would af* 
ford an easy recipe^ to evade the provisions of the statute. 
The same doctrine is entirely held in the case of Lowe 
-v. Waller.(w) 

Nothing now said by me conflicts, in the smallest de- 
gree, with the decision of this court in the case of Hans- 
borough V. Baylor. I have the original record in that 
case, now before me. By that record it appears, to have 
been a fair and naked case, of a sale of bonds. For any 
thing appearing in evidence, in that case, Rootes may 
have been, as Hansborough swears, he believed him to 
he, the bona fide owner of Baylor's bonds. Rootes was 
a farmer, and not a broker, as Mertens was. He too as- 
sig^ned the bonds, which is generally done by tlie owner, 
and never by a broker; whereas Mertens did not assign 
the notes, in the case before us. Hansborough also 
swears (and his answer is corroborated by the testimony,) 
that he did not treat with Rootes, as the agent of Baylor. 
He denies that he treated with him for a loan, and as- 
serted that his only object was to purchase the bonds; 

(y) 1 Camp, 590. (w) Doug. rOS. 
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jvTsh and he expressly denied, that the transaction was a 
device, to elude the provisions of the act of usury. In 

Taylor ^' these important particulars, that case stands strongly 

adm'p contrasted with the case befoi'e us. In that case Hans- 
V. borough swore to facts which could not have been sworn 

Bruce. ^^ |jy j.|,g present appellee. It is not shewn in that case, 
that Rootes was not the owner of the bonds; that they 
passed to him without consideration; or that the trans- 
action was in its origin invalid. In these points also 
the two cases entirely differ. It is true that Hansborough 
admits, that he was informed tliat Rootes was not the 
owner of tlie bonds, after the time of his purchase: but 
this information may have been erroneous: and it is not 
established to be correct, by the testimony. That case, 
therefore, being one of a simple sale of bonds, as far as 
appears in evidence, decides nothing as to the case be- 
foi*e us. 

The single circumstance of there being an excess of 
tiie legal interest received in this case, determines the 
contract to be usurious.(a:) Again, it is said, that in- 
tentionally taking moi*e than six per cent, for the use of 
money, alone, makes the contract usurious. (ib. 88) This 
doctrine is more emphatically shewn by the decision, that 
where more than six per centum is reserved, by the mis- 
take of the scrivener, and contrary to the intention of 
the party, the contract is not held to be usurious.(ib. 59.) 
In such case the exception proves the rule. It shews 
that although there must be a corrupt intent in the con- 
tracter to constitute usury, (ib.) that intent is inferred, 
from the single fact, that more than legal interest is re- 
served. Such a reservation, to say the least, throws the 
labouring oar on the adverse party; it throws the onus 
probandi upon the appellee, in the case before us. 

Although, therefore, the form of the transaction, in 
the case before us, is that of a sale of notes, and although 
in the case of the perfected notes of one man bona fide 

(*) Ord47, 
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lield by another, they may be sold by him, at any rate J^ 

of discount, when considered as a fair and insulated ^^^.^^^^ 

transaction, the latter is not the case in the present in- Taylor 

stance, and the form of this transaction will not elude _ ?? «*' 

of HoUoway 

the provisions of this statute. We are told by Lord t. 
Mansfield in the aforesaid case of Lowe t. Waller, that Bnica, 
the real question in cases of this kind, is, what is the 
substaiice of the transaction, and not what is its form 
and colour. He also tells us tliat where the substance of 
it is a borrowing and lending, at an usurious interest, 
the wit of man is not capable of taking the case out of 
the operation of the statute. We cannot " wink so hard'* 
to borrow another expression from this great judge, as 
not to see that the substance of this case (now before us) 
was to borrow money at an usurious interest, or to use 
the language of the broker (Mertens) ** to raise money 
by shaving paper." 

In the time of Lord MunsJUld the most usual form of 
usury, in England, was by a pretended sale of goods,(y) 
the most usual form here is, perhaps, by a pretended sale 
of notes. Formerly we are told by the same judge(») 
when one mode of usury which was most common was 
prohibited by a statute, it put the usui*er8 upon other 
contrivances to evade the statute, and he adds that ex- 
perience has taught the legislature, in England, in their 
modem acts upon this subject, not to specify and prohi- 
bit particular modes of usury, because that only led to 
evasion, but the better way was, to enact generally, that 
no shift or device should enable men to get more than six 
per cent, on a loan. The same idea is kept up in Ord(a) 
and he adds, the English legislature were on this ground 
induced to use the more general terms "directly** or "in- 
directly'* to prohibit the practice of usury. The words 
of our act are equally general and comprehensive. It 
requires only the attention of the courts, to decide what 

(y) DousT' 710. Lowe v. WaUer. (jr) Ibid, 

(a) P. 68. 
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JvwB, is the substance of the transaction, to look beyond the 

1820 

mere form and to further the policy of tlie legisla- 

Taylor *"'^- '^^^ courts ought to test each case by its par- 

«l>n'r ticular circumstances, under that general criterion 

y, which the legislature has deemed it best to establish, in- 

Brucc. stead of detailing and prohibiting particular modes of 

usury. 

Acting upon this principle, I cannot, for a moment, 
doubt, but that this case is, emphatically, i^ithin the sta* 
tute. The substance of the transaction is, most clearly, 
that the appellee was to lend to H. & U. the money in 
question, for a considerable time, which they promised, 
(by means of the notes before us) to repay him with an 
usurious and an exorbitant interest. The furnishing the 
appellee with explicit evidence of his right, under the 
contract, cannot cleanse that contract of its impunty* 
We have undoubtedly gone far enough in sanctioning 
the sale« of the consummated notes of others, bona fde 
held by the seller, at an usurious rate of discount. This, 
it must be confessed, is a sufficiently fruitful source of 
usury. 1 again beg it may be distinctly understood, that 
I do not now mean to touch that question. That ques- 
tion is not new, and, perhaps, may not be considered 
open. 1 will not, however, go further and permit a man 
to sell, not his own note, for a note pre-supposes a real 
paye«, as well as a drawer, but his own blank paper at 
an illegal rate of discount. I will not, by this means, 
disrobe the consideration on which it is granted, of its 
usurious taint, and repeal pro tanto the act of usury. If 
an infamous transaction is not merged and purified by 
giving a bond upon it, which, generally, in itself, sup- 
ports a good consideration, far less is it, when only a 
note is given as an evidence of that contract. In all 
cases of bills or notes, their consideration must be shewn 
to be good, save only, in the case of bills of exchange, 
when they have passed into hands other than those of 
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the original parties thereto.(6) As to tlie appellee, he must Jj?j 
shew that the consideration on which the notes in qucs- ^^.^^.-^ 
were founded, was not liable to objection: the converse Taylor 
of this is however, shewn, on the part of the appellant jf^*' 
Under the/orm of selling a man's own notes, I wiy not v. 
legalise a contract, whereby in substance, for lOi. now B™^' 
received, he is to pay 9,01. at the end of six months; and 
that too, out of his own coffers. The proposition is mon- 
strous, and cannot for a moment be entertained, by those 
who disclaim the power to repeal an act of the legisla- * 
ture. There could he no ohjection to my granting my 
note for 20/. for the 10/. received as aforesaid, did not 
the grant carry with it, the right to receive the money; to 
receive more than the sum lent, with an interest at the 
rate of six per centum per annum. There would be 
no objection to the tmnsfer, if it carried with it the pajier 
and the paper only. 

When I formerly gave an opinion in this case, I signi- 
fied my willingness, in the spirit of accomodation to the 
other judges, to consent to an issue to try the question. 
That overture was not accepted by them, and I now, 
explicitly, withdraw it. I cannot now consent to such 
an issue; because it is proved to my conception, as clear- 
ly as human testimony can do it, that the transaction in 
question, both in its origin and consummation was found- 
ed in usury. It is equally clearly proved, that this was 
known to the appellee, the chief actor and mover in the 
business: but it is wholly unimportant as aforesaid, whether 
he had that knowledge or not. My opinion therefore, is, 
to reverse the decree, and render one pursuant to the 
prayer of the bill. The appellee, in my judgment, 
should be made to disgorge his illegal and iniquitous 
gains, and receive only his principal money, which is 
secured to him by the express provisions of the statute. 
That, however, is not the opinion of the other judges^ 

(h) CMtty 16. 
TOX. I* 13 
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Jwi Their opinion is, that the decree dismissing the bill 
,^^,*^ sfaoald be i^kmed; and it is to be affirmed accordinglj. 



Long V. Colston. 



li. coveiunted with C. 'to nuke oyer by deed of bargain and aalCf 
certain lands in England, and that L.'s wife should annex such core- 
nants and warranties as would ultimately assure the premises to C.;" 
in consideration of which, C. covenanted to convey other lands in 
. the U. 8. to L. The execution of a deed of bargain and sale by L. 
and wife, with her privy examination and relinquishment of dow«r 
in Virgima, is such a perfonnance by L., as entitles him to an action 
against C, for refusing to convey the lands in the U. S. 

C. having bound himself to pay 220,000 in money and lands, for the 
lands in England, will be entitled to relief for any deficiency in their 
Talue, short of diat warn. 



June 7th. This is a declaration in covenant^ containing two 
counts. The 1st sets forth, that Long and Colston on 
the 8th July 1797, entered into a covenant which recited, 
that Chilcott Symmes of G. Britain, on the 24th June 
1742, devised certain lands, &c., to Richard Chichester 
in fee; that Richard Chichester devised them to his son 
John; that John Chichester died under age, leaving a 
daughter, (Mary) his only child, who married Burgess 
Ball: and died, leaving two childi*en, a son named Bur- 
gess, and a daughter called Elizabeth. Burgess Ball 
the younger, heir to Mary Ball, died in 1790, under age, 
and without issue; whereby the lands in Dorset and De- 
vonshire in England, (which were the subject of the con- 
tract between Long and Colston) became vested in Eliza- 
beth B. Ball, at the death of her father, who was tenant 
by the courtesy. Elizabeth B. Ball married Armistead 
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iMikg the plaintiff: The lands had been soU, and the J<n 
proceeds nested in English funds, by act of PariiaflMot ^^^ 
The covenant witnessed, that Long and wife, shoald on 
OP before the 31st July 179r, malce over, by deed of bar- 
S^dn and sale to Colston, all the lands, tenements, &c 
aforesaid in Devonshire^ Dorset and the town of Exeter, 
or the proceeds thereof, vested in the English funds; and 
that Long and wife should annex all such covenants and 
warranties, as would ultimately assure the premises to 
the said Colston. Colston in consideration of this cove- 
nant on the part of Long, bound himself to pay the sum 
of SSO,000 upon the execution of flie conveyance afore- 
said, payable in $5000 cash, and gl 5,000 in Kentucky 
lands, and other lands in the north western territory, to 
be selected from a schedule at the price of g2 per acre: 
for which Colston was to make all necessary convey* 
ances. The declaration then averred, that Long and 
v^ite executed and delivered to Colston, on the 8th 
July 1797, an indenture of bargain and sale, by which 
deed, and the privy examination of the wife in Culpep- 
cr, she released her dower; and both Long and wife 
made over by deed of bargain and sale, Ac, the lands in 
Dorset, Devonshire and Exeter, or the proceeds in the 
English funds to Colston and his heirs, according to the 
true intent of the covenant: and that the wife did annex 
aU such covenants and warranties as would ultimately 
assure the premises, &c. The declaration farther aver- 
red, that after the execution of this Indenture, Long had 
selected from the schedule of lands, a certain number of 
acres (of which the defendant had notice,) and demanded 
a conveyance of them from Colston; which Colston re- 
fused to make, and so had broken his covenant. 

The 2d count contained the same recital, with an 
averment, that Long did execute to Colston, the deed of 
bargain and sale, transfer and assignment, with the 
covenants and warranties mentioned, (omitting the privy 
examination) according to the true intent and meaning 
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of tbe covenant; and demanded the conreyance <tf tii# 
west^*n lands by Colston, which he had refused, and so 
had broken his covenant^ to the plaintiff's damage, fcc. 

Tlie defendant craved oyer of the covenant and deed; 
and to the first count of the declaration filed eleven se- 
veral spedal-pleas, which in substance were: That the 
ddTendant had performed his covenants, aiid protesting 
that the plaintiff had not peiformed his, and that all the 
interest of Elizabeth Long in the lands, &c., did not pass 
by the deed of bargain and sale, averred, that at the 
time of executing the original conveyance, part of the 
property mentioned in the covenant was real estate ly- 
ing in England, vested in Mrs. Long a feme caverte, 
which could be conveyed, only by a fine levied by Mrs. 
Long; or by a privy examination before the Lord Chan- 
cellor, or some other Judge. That part of the land 
which was the subject of the contract, had by act of Par- 
liament been sold for the payment of lepicies, &c., and 
the surplus, had by tlie same act, been ordered to be re- 
invested in lands. Which money thus ordered to be con- 
verted into land, was also assignable only by special 
methods, appointed by the laws of England. That a 
privy examination in England was necessary to pass 
Mrs. liong's title. That being a married woman at the 
time of executing the covenant, she was by the law of 
England incapable of making a contract, and the cove- 
nant and warranty were as to her and her heirs void; 
therefore Long had not performed his covenant, which 
was precedent to the defendants. And lastly, that the 
defendant ^ecuted his bond (with Henry Lee as surety) 
to the defendant, which he had accepted; to which bond 
there is a condition annexed, stipulating, that for the 
entire value of the said lands in sterling money, the de- 
fendant should pay to the plaintiff, only one pound cur- 
rent >money, for each pound sterling; and the defendant 
averred, that the value of the lands, &c. in sterling 
money, Wias less than SlOOi. current money of Virginia. 
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And farther tite defendant averred, that before th» de^ 
mand by the plaintiff, he had paid him 15001. carrent 
money; and conveyed to him 1000 acres of land contain- 
ed in the schedttle» at i2 per acre, amountinf^ to 600L on 
account of the said contract; which exceeded the valneof 
the lands covenanted to be conveyed by hong, and so had 
performed his covenant. 

There were eleven special pleas to the second count, 
which (except the 10th) were the same in substance witfi 
those to the first count. 

The lOtli plea to the second count, averred in addi- 
tion to that filed to the first count, that the value of the 
lands, &c. in England, had been ascertained by decrees 
in Chancery, and was less than SIOOL which had been 
paid to Long; and therefore the defendant had perCnrmed 
his covenant 

The plaintiff protesting, tiiat he had performed his cove- 
nant, and that all Mrs. Long's right passed by the deed; 
replied to the Ist plea, that the defendant had not per- 
formed his covenant, and concluded to the country. To 
all the other pleas the plaintiff demurred, and craved 
oyer of the bond mentioned in the tenth plea. 

The defendant joined in the issue of fact, tendered to 
the first plea, and joined in the demurrers. 

To the pleas to tiie second count, the plaintiff after 
protesting that he had performed his covenants, and that 
the estate of himself and wife in the English lands, 
&c., did pass by the indenture and privy examina- 
tion; that he had done every thing required of him by 
the covenant, to entitie him to recover; that there was 
no final decree of the Chancery of England, ascertain- 
ing the value of the English estate in sterling money, ac- 
cording to the covenant; and concluded to the country. 
To the general replications^ that the plaintiff had per- 
formed his covenants, and that the defendant had not, the 
defendant joined the issue tendered. 
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To the aeveral applications of the plaiiitiff» that tbo 
property in England did pass to Colston by the convoy- 
ainee mentioned in the second count; that there had been 
no final decree in the English Chancery ascertaining the 
sterling value of tfie English estate; according to the 
true meaning of the covenant, the defendant demurred. 

The questions of law arising on the demurrers to the 
first count, were adjudged for the plaintiff: and those on 
the demurrers to the platntifi^s replications to the de- 
fendant's pleas to the second count, were adjudged tor the 
defendant, the court being of opinion the second count 
was bad. 

The defendant then moved the court, to admit him to 
plead other pleas; the motion was continued to ^o next 
term; when the court allowed the defendant to plead, 
that Long and wif6 did not on the 8th July 1797 or at 
any time before Slst July 1797, make over by deed of 
bargain and sale, transfer and assignment, all the lands 
and tenements aforesaid, or the proceeds thereof, vested 
in the funds of England; and that they did not by deed 
as aforesaid, bargain and sell, transfer and assign, all 
their right and interest in the premises, to the defendant 
and his heirs, against the claims of them the said Long 
and wife, and their heirs, with such covenants and war- 
ranties annexed, as would ultimately assure the pre- 
mises to the defendant, &c., but failed so to do, contrary 
to the tenor of the covenant, kc. 

The plaintiff^ replied, tiiat he and his wife did on the 
8th July 1797 execute a deed of bargain and sale: and 
that on the 17th July 1797, Elizabeth Long, by her privy 
examination, &c., in Culpeper, relinquished her dower 
in the premises; which deed and privy examinations, as 
set forth in the declaration, were a deed of transfer and 
assignment, within the meaning of the covenant, and a 
performance by the plaintiff; he concluded to the country, 
and the defendant joined. 
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The Jury found a verdict fer the <hfe a da a it» itho bad ^mi 
judgment Bat tiie plaintiff filed twa bilk of eox^tiou 



in the progress of the cause. Long 

The first stated, that the plaintiff gave in evidence the ^' 
original covenant in the declaration mentioned; the copy 
of the indenture of the bargain and sale by Long and wife| 
the certificate of the acknowledgement in court of the 
execution of the said indenture by the plaintiff; and of 
the privy examination of Mrs. Long to the deed; t»- 
f^ether with her acknowledgement of its execution in 
court; and the diAivery by both of them, prior to the 
Slst July 1797. The plaintiff also gave in evidience the 
bond by Colston and his surety, Lee; a power of attor- 
ney from himself and wife to the defendant; with a cer- 
tificate of her privy examination to it, executed befiM^ 
aist July 1797. All of which writings, were spread 
upon ttie record. And then the plaintiff moved the court 
to instruct the jury, that according to the true construction 
of the covenant, the execution and delivery of the deed 
€^ bargain and sale, with the warranty, and privy ex- 
amination^ and the acceptance of the deed, by the de- 
iMdant, was a performance of the condition on the part 
of the plaintiff, which entitled him to recover; on proving 
a sekction of the lands in the schedule, and a reAMal on 
the part of the defendant to convey. Tht court refined 
tke instruction, and the {daintiff excepted. 

The second bill of exceptions stated, that the ddfend* 
aot having ofiered certain depositions, to prove ttat the 
wife of Burgess BaH the eld^, died in 1775 during the 
life of her husband, leaving two children, Burgess Ball 
jun. and Elizabeth the plaintiff's wife; that Burgees 
Ball the son died in 1793, and his father died in 1801. 
That Elisabeth the plaintiff's wife, died in 1806. Where- 
upon the plaintiff moved the court, to instruct the Jury^ 
that the deed of bargain and sale, with the privy ex- 
amination, passed to the defendant such an estate in the 
premises, or in some part of them^ as entitled the plain- 
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tiff to his actioiiy upon provinj^ a demand of a convey- 
ance of the western lands^ and a refusal by the defendant 
to convey which were admitted. The court refiised tbis 
instruction also, and the plaintiff excepted. 

The plaintiff appealed from the judgment of the Gen« 
era! court, where this cause was tried by consent of 
parties. 

It was argued in the court of appeals by TazewM and 
Wickham for the appellee; and by Jones (of Washington) 
and Stanard for the appellant The Reporter regrets 
extremely, that no reporter was appoirfted at the time of 
the argument* and consequently he cannot give to the 
profession even a sketch of the profound and comprehen- 
sive views taken of the cause by either counsel. 

By the court* The court is of opinion, that upon 
the true construction of the covenant upon which this 
suit is brought, the appellant was entitled, on the facts 
set forth in the bill of exceptions, to this action against 
the appellee; and that his recovery in this action cannot, 
in any manner be affected by a i*egard to what may be 
the value of tlie estates in England, the appellee being 
bound immediately on the execution of the deed, as con- 
templated in the covenant, to pay the S5000 in cash, and 
Si ^000 in lands at the price of i2 per acre, as stipulat- 
ed in the covenant, whatever may be the real value of 
tiie estiites in England. As to the objection on the part 
of the appellee, that this action did not lie until the title 
to the English estate was conveyed by means of fine and re- 
covery, according to what is alleged to be requisite by 
the laws of England to pass the estates aforesaid: that 
objection is equally reprobated by the terms of the cove- 
nant itself; by the cotemporaneous exposition of the par- 
ties in relation thereto; and by the delay of the appellee 
for so great a length of time, to take the objection afore- 
said. 

* Brooke absent 
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But while the coart is of opinion that tlie recovery of l^ 
the appellant in this action, is not to be delayed for the ,„^,^^.-^ 
final adjustment of the estate in England, and that the loo^ 
amount of the recovery in this action, cannot be at all ^J^ 
affected by what may be the value of the said estates^ 
yet the court for the satisfaction of the parties, expresses 
its -opinion to be, that if it shall appear on the final ad- 
joflitment of the said estates, that the value thereof is less 
than 220,000, the appellee will be entitled to relief for 
sach deficiency; the court being of opinion that the 
020,000 aforesaid was only intended as an advance, sub-* 
ject to the final adjustment of the value of the said es- 
tatesf and not as a gross sum intended to be given 
therefor. 

The judgment of the General court is therefore to be 
reversed, and the cause to be remanded for a new trials 
on which the instructions formerly refused, are to be given '' 
if required. 



Lyons v. Brown. 



A 4eed ctmveyd kads (exeeptiiig seretil priaes dimwa by ^inrtiiMtte 
adventureTS in the maker's lotteiy,) a prize drawn by a tipfcct 
proved to have been delivered to one of the trustees and tupefii^ 
tendants of the lottery, without its appearing whether the ticket 
\ told or not, is withbk the exception. [Qn^ere.] 



The heirs of Peter Lyons, who was surviving tns- June l<Hh, 
tee of William Byrd^ brought ejectment for lot No. 547, 
in the city of Richmond* At the trials the lessors gave ia 
evideBce the following documents and hcts* A deed 
from William Byrd dated 18th September 1756, to Peter 

TOI.. !• 14 
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Randolph, John Robinson, John Page, Presly Thorn- 
ton, Charles Carter, Peyton Randolph, and Charles 
Tumbull; conveying to them, all his (Byrd's) lands in 
Chesterfield, Henrico, &c. in trust, for the support of 
his family, and payment of his debts; with power to sdl 
and convey any of the lands in Chesterfield or Henrico. 
Also a deed dated 4th May 1770, from William Byrd, 
and the surviving trustees of the former deed, to Edmund 
Pendleton, and Peter Lyons; conveying to them all the 
land in Chesterfield and Henrico, which had been con- 
veyed by the deed of 1756, and which remained unsold, 
and which they <*have now a right by virtue of the said 
deed to sell, (except the several prizes drawn by for- 
tunate adventurers in the said Byrd's lottery*') in trust, 
to secure the payment of certain debts. The lottery here 
mentioned was proved to have been drawn in conformity 
to the scheme promulgated by Byrd; by which^ he pro- 
posed to dispose of the «<land and tenements under-men- 
tioned, being the entire towns of Rocky Ridge, and 
. Shorkoe;'' then followed a schedule. The lottery was 
advertised to be drawn in June 1768; it was not drawn 
however, until November 1768. It was farther proved, 
that the ticket No. 196S drew prize No. 547, the lot in 
controversy. That fliis ticket with a number of others 
was delivered to John Page, one of the trustees in the 
deed of 1756, and a trustee particularly named to super- 
intend with others, the drawing of tiie lottery, and of 
whom it was advertised, tickets were to be purchased; 
but whedier Page soM this ticket, or returned it to Byrd, 
did not appear. It was further proved, tliat a number of 
lots in Richmond, on the eastern side of Shockoe creek^ 
conveyed to the trustees by the deed of 1756, were not 
included in the lottery. 

Upon this evidence, the court on motion of the defend- 
ant, instructed the Jury, that even if the ticket No. 1965 
was returned unsold and held by Byrd, or his trustees, 
at tlie time of drawing the lottery, the prize drawn by it^ 
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WA0 not eonveyed to Pendleton and Lyons by the deed of 
1770; because prizes drawn by fortunate adventurers in 
tiie lottery were expressly excluded from that deed. 
The jury found for the defendants, who had judgment, 
and the lessors of the plaintiff appealed. 

The court consisting of Roanb, Bbookb, Cabbix, 
and Coajltbb, were divided in opinion. Roakb and 
Bbooejb being of opinion to affirm the judgment, and 
Cabbi^l and Coaltbb for reversing it^ so the judgmeat 
stood affirmed. 

Coaxtbb, Judge. 

In the year 1756, William Byrd, being about to leave 
this colony, and being much in debt, for the purpose of 
providing a fund to maintain himself and family, and to 
pay his debts, conveyed to Peter Randolph, John Robin- 
son, John Page, Presley Thornton, c3harles Carter, 
Peyton Randolph and Charles Tumbull all his planta- 
tions, lands and tenements, lying in the counties of Ches*- 
terfield, Henrico, Lunenburg, and Halifax; together with 
nej^roes, stock, &c. to receive the profits, or to sell, 
mortgage, or otherwise dispose of the said property, for 
tiie purposes aforesaid. The trustees, by virtue of the 
power thus vested in them, did, in the absence of said 
Byrd, sell considerable portions of this property, as ap- 
pears by the recital in another deed hereafter mentioned. 

On the return of said Byrd to this country, to wit, 
sometime prior to June 1768, but how long does not ap- 
pear, it was deemed advisable to sell a part of this pro- 
perty by way of lottery; and a scheme was published, 
si^^ned by William Byrd, which is designated, «a 
scheme for disposing by way of lottery, of the lands and 
tenements under-mentioned, being, the entire towns <^ 
Rocky Ridge, now Manchester, and Shockoe, now a part 
of Richmond; lying at the falls of James River, and the 
lands thereto adjoining.^' By this scheme a great many 
inq^ved lots and tenements on lioth sides of the river. 
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are de«igiiatod at large prizes* many of th^m very yalua- 
ble; toother with 10,000 acres of unimproYed land, laid 
off, in lots of 100 acres each, as also sundry valuable 
islands, fisheries, &c. The other prizes were half acre 
lots estimated at 25L each. — ^I'he whole prt^ierty being 
eatimated at 56,r96f. The number of prizes were 8S9, 
and of blanks 9161, making 10,000 tickets. The price 
pf the tickets does not appear. The scheme says, the lot- 
tery will be drawn in June 1768, under the management 
and direction of Presley Thornton, Peyton Randolph, 
John Page, Charles Carter, and Charles TumbuU, trus- 
tees for the same, who will execute conveyances for the 
prizes drawn by the fortunate adventurers in the lottery. 
Tickets to he had of the trustees^ also of Col. Arc^'^l* 
Cary, John Wayles, and the subscriber. The lottery 
was drawn in N«|vember 1768. 

After the drawing of this lottery, to wit, on the 4th of 
May 1770, a deed was executed by William Byrd, John 
Page, Peyton Randolph, Chiuies Carter, and Charles 
TurnbuU, surviving trustees of the one part; and Ed- 
wmd Pendleton, and Peter Lyons» surviving administra- 
tors of John Robinson, of the other, whereby the former, 
after reciting the lAave deed, and that die trustees did 
in consequence of said trust, and in the absence of said 
Byrd, rec^ve the rents and prafits of hia estate, and did 
api^y the same towards the tischarging of his debts, but 
finding that the dd^to could not be paid tliereby, tbey 
sold considerabto parts of his lands, slaves, and stock 
lying in Halifax, ChesterfdW, and Henrico^ mA in order 
to save the residue of bis estate, did advance considerable 
sums, and entered into large suretyships, &c; and par- 
ticttlia4y, that the said John Robinson did advance 
several sums of money, which remained due, at his death, 
to the amount of jS£O,000 or tiiereabouts; of which his ad- 
ministrators demfoid payment, and that the residoe of 
said Byrd's estate should be sold to raise it,, they, ttio 
said first named parties conv^edto said Pendletwi and 
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Lyons ftll that tract of land on James River^ near tiM 
falls, in Chesterfield, containing acres, more or less, 
and all the other lands, tenements, lots and messaages 
lying in the said county ot Chesterfield, and in the 
county of Henrico, belonging to said Byrd, or to the said 
trustees, and all other the lands, slaves, &c. comprised 
in the said deed of trust, not before sold by the trustees, 
or either of them, and which they have now a right, by 
Tirtue of said deed, to sell and convey, except the several 
prizes drawn by the fortunate adventurers in the said 
WUliam Byrd's lottery.— In trust to be sold, &c if the 
money shall not be paid on or before the 10th day of 
J>€cember ne!xt following, and if paid, the estate to be re- 
vested in the trustees in the same manner as if this deed 
had not been made, &c. 

It was proved, that the property conveyed in the above- 
mentioned scheme was a part of the property conveyed 
to the trustees, in the first deed above-mentioned, and 
that the ticket 196S, in that lottery, drew the lot 547, 
which is the subject of controvery, and is described in 
tiie declaration as lying on Shockoe Hill. It was also 
proved, that the said ticket was delivered to John Page, 
one of Byrd's trustees, tc^ther with a number of otiier 
tickets, being a quire of tickets from 1729 to 2004 
(amounting to 976 tickets,) as were other quires of 
tickets to otliers of his said trustees, but whether the 
said ticket was ever sold by the said Page to any other 
person, or returned to the said Byrd or to his trustees, 
did not appear by any direct testimony. It was likewise 
in proof, that a number of lots in the town of Richmond, 
on the eastern side of Shockoe Creek in Henrico, which 
had been conveyed by Byrd to his trustees by the deed of 
1756, were not included in the lottery, and were still 
held by the trustees at the time of drawing the lottery, 
and (tf the execution of the deed to Pendleton and Lyons. 

Whereupon the court, upon motion of the defendant, 
instmcted the jury> •'ITiat even if tlie said ticket No. 
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1963 was returned unsold^ and held by the said Byrd or 
his trustees at the time of drawing the lottery aforesaid, 
yet that tiie prize which was drawn to its number, by 
whomsoever the ticket was held, and whether sold or 
not, was not conveyed by the said deed to Pendleton and 
LyonSf administrators of Robinson, being expressly ex- 
cepted out of said deed to them, by the clause of that deed, 
which excepts prizes drawn by fortunate adventurers in 
the said lottery/* The question now before us is whether 
this instruction be correct. 

Its propriety is maintained on various grounds. First, 
It is said to be a legal presumption from which the court 
itself can and must infer the fact, that all the tickets 
were sold, and consequently that the court had a right to 
instruct the Jury, that whatever might be their opinion 
as to that fact on the evidence before them, yet tlie legal 
conclusion being, that all the tickets were sold, and con- 
sequently that every prize was drawn by some fortunate 
adventurer, no part of the land embraced in the scheme 
passed; in other words, that such legal consequence is 
paramount to any proof of the actual state of the fact 
which the plaintiff might offers and that the court have 
the exclusive right to infer the fact, and by its instruc- 
tion as to the law arising therefrom, withdraw the fact 
as well as the law from the Jury/ 

Second, And which seems to me to be the real opinion 
of the court; that even if the Jury had a right to decide 
on that fact, and might be satisfied that the ticket had 
never been sold, but had been returned and was held by 
the trustees at the time of the drawing of the lottery, yet, 
that fact, however settled was unimportant, because the 
trustees, for the benefit of the trust fund, having an in- 
terest in the tickets thus returned, so far as prizes should 
be drawn by such ticket, are to be considered as fortun- 
ate adventurers within the true meaning of the exception. 

Thirdly, It was contended, that they are to be con- 
sidered as fortunate adventurers, because the object of 
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the lottery bein^^ to pay debts* the creditors had a right 
to charge the trustees with the aggregate price of all the 
ticlLets-— i. e. with 50,000). If the price of the tickets 
was 51. each, and that they were compelled, hy the 
scheme, to take all unsold tickets on their own account 
as they were to draw the lottery on a given day, and to 
pay over the amount to By rd and his creditors; and that, 
being purchasers, they were consequently fortunate ad- 
yenturers, having a right, individually, and not for the 
benefit of the trust fund, to the lots drawn by tickets not 
4oId to others* That this is also a conclusion of law, 
which the court had a right to draw, so as to apply the 
exception to all the lands covered hy the scheme. 

Fourthly, It was contended, that the lottery lots, if 
they might be so called, were intended to be excluded en- 
tirely by the exception, as the grantees did not intend to 
involve themselves in controversies with ticket holders, 
and that the terms in the deed <<and all the other lands, 
tenements, lots and messuages lying in said county of 
Chesterfield, and in the county of Henrico,'' &c. must 
be construed as to this word, lotSf to mean the lots on 
the eastern side of Shockoe; and that therefore no other 
lots passed or were intended to pass by tlie deed; and 
that the words ** except the several prizes drawn by the 
fortunate adventurers in the said William By rd*s lottery'' 
were intended to exclude entirely all the lots and lands 
comprised in the scheme of the lottery, notwithstanding 
atte grantors then held for the benefit of the trust fund, 
lots and lands of that description, undrawn by purchas- 
ers of tickets, and which they might have sold and con- 
veyed, had such been the intention of the deed. That 
as this too, arising from the construction of the deed, is to 
fee settled by the court, it was right to instruct the Jury, 
that, whatever may be the fact as to the sale of the ticket, 
yet by the deed no part of the prize property passed. 

As to the first of these propositions no authority has 
been adduced to shew, that the fact to the contrary not^ 
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withstanding, the law has settled it, that no lottery can 
be drawn until all the tickets are sold. I believe the 
general practice will shew that even when the managers 
fix their own time for drawing, they invariably begin 
that operation before all the ticiqets are sold. But if the 
law be as is contended in such cases, it would not be so. 
If by the scheme itself, it was to be drawn on a given 
day, sold or unsold — ^this scheme however, fixes the day. 
Robinson's estate may have been embarrassed, and his 
administrators pressing, and whether this was so or not, 
was a matter of evidence. A deed made about IB 
months after, states that they had been pressing: and 
they probably were unwilling to assent to an indefinite 
postponement of a sale. 

Purchasers of tickets, under the scheme, had a right 
to have it drawn, whether all the tickets were sold or 
not; so that in fact it may have been a scheme to draw, 
sold or unsold, and this of itself would repel the pre- 
sumption contended for. But whether the ticket was 
sold or not, was an important fact in the cause, and if 
this presumption could at most be only prima facie, then 
the evidence on this point ought to have been left to the 
jury, and the court ought not to have proceeded as is 
supposed, under this head of inquiry, on the assumption 
of the fact 

As to the second proposition, and which I have no 
doubt was the real ground of the opinion of the court, if 
ttie words '^fortunate adventurers,^' in the deed, intend- 
ed to exclude as well lots drawn by purchaser^ of tickets, 
as lots covered by tickets not sold, it amounts to an ex- 
clusion of all the lottery property. But this might leave 
nothing for the deed to operate upon, but tiie lots in 
Richmond on the eastern side of Shockoe Creek. It 
does not appear, nor can it wellbe presumed, that, after 
taking out ttie 400 half acre lots in Henrico, on Shock- 
oe, the IT improved lots, perhaps consisting each of 
many acres, and the 10,000 acres to be laid off into 100 
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acre lots, making, in Henrico, exclusive of Islands, &c. 
perhaps 10,300 acres, and the forge with two thousand 
acres in the county of Chesterfield, with 12 improved 
and 300 half acre lots, amounting, together, perhaps to 
2200 acres, and making an aggregate on both sides of 
the river of 12,500 acres or thereabouts, that he had 
other lots im eitlier of those counties, except the Richmond 
lots aforesaid. This however was a matter of fact and 
may have been in proof, and if it should appear that 
nothing else was left for the deed to operate on, then a 
coTistioiction wliich would render nugatory a whole con- 
veying clause in the deed above recited, except so far as 
it conveyed the lots in Richmond, surely could not be 
maintained. Eni if there was other property for it to 
operate upon, and all this was for the jury and not for 
the court, and we know not what the evidence was, still 
it is not pretended that there were other lots in Chester- 
field than those embraced in the scheme; but the deed 
conveys lots in Chestei-field and Henrico, and it also 
conveys every thing else that the trustees had a right to 
convey, and if they could convey lots not covered by 
purchased tickets, and to which of course no one but 
tiiemselves bad a right, then a construction which would 
go to defeat such express words in a deed, is equally un- 
sound. For if they hold these lots, as is supposed by the 
proposition under consideration, for the use of the trust 
fund, and the creditors, they had not only a right, but 
would be compelled to sell it for the payment of the debts, 
if necessary. . The deed admits that this necessity exist- 
ed, and purports to be a sale for payment of debts; how 
that exception can be construed to exclude more than 
what they had not a right to sell; how the obvious and 
natural meaning of the words "fortunate adventurers,'* 
can be interpreted to mean as well those who were sell- 
ing, by way of lottery, as those who adventured their 
money in purchase of tickets, and that such construc- 
tion is so imperatively forced upon us, that the manifest 
voii. I. 15 
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intention of the conveying clause, which was to pass 
whatever the party had a right to sell, must be defeated 
thereby, I confess I cannot see. 

Thirdly. An argument surely cannot be required to 
prove that the manager of a lottei7, or any other person 
superintending a sale of property for the payment of 
debts, is obliged to take at a given price, all the property 
he cannot sell, and account for the money; and especially 
if the party procuring his agency agrees, that the lottery 
shall be drawn whether sold or not, which would exclude 
the idea that he becomes the purchaser of the whole, if 
no tickets are sold, or if the residue be unsold; for if this 
would not be the correct understanding in such case, the 
scheme of the lottery itself at once amounts to a sale to 
the managers of it, at the exorbitant price at which pro- 
perty in such case is generally set down. The third 
proposition, therefore, will not justify the instruction. 

And the fourth I think is equally unavailing to that 
purpose. This proposition involves a construction of 
the deed as to the intention of the parties. Why should 
the party whose duty and object it was to raise prompt- 
ly a large sum of money due to his intestate, and who 
then by the first deed, had a lien on all lots and lands 
not drawn by purchasers of tickets, wish to exclude this, 
perhaps the most available fund, from the deed to them? 
and how can such intention be inferred, from the express 
words of the deed, by which the grantors convey every 
thing they have a right to convey? The very statement 
of the proposition carries on its face, as it seems to me, 
its own refutation. 

But it may be said, that although the particular in- 
struction of the court cannot be supported, yet, as the 
plaintiff in ejectment must shew a good title in himself, 
and having failed therein, the judgment against him is 
correct, and must be aflBrmed, although the ground or 
reasons for that judgment in the court below, are errone- 
ous. Let me ask though, how and in what respect has 
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the plaintiflr failed to shew a title? Tbe legal title to this 
lot must be somewhere; for if not it would be escheata- 
ble as has been contended. 

It was originally in William Byrd, as is admitted on 
all hands. It passed from him to tbe trustees under the 
first deed. If it did not pass out of them to Pendleton 
and Lyons by tbe deed of 1770^ it is yet in them, or tbe 
survivor or the heirs of the survivor. The scheme of 
the lottery did not divest their title, nor did the draw- 
ing of the lottery; but if any one purchased from them 
the ticket that drew this lot, that person acquired there- 
by a right to a conveyance from them; and there is an 
exception in the deed covering such right, which ex- 
cludes from the operation of the general words of the 
conveying clause, this lot, so as to reswve in the grant- 
ors, tbe legal title for the benefit of this purchaser, who, 
under the scheme, was promised a title from them. But 
if no such equity exist in a purchaser; if the trustees, in 
that case, held this property for the payment of debts, 
^vere compellable to it for that purpose, and did sell it 
for that purpose, then the title passed by the deed of 
1770. 

But the plaintiff has not proved, that the ticket was 
not sold, and therefore he has not proved his title. In 
the first place, admitting for the present, that the plain- 
tiff must prove this negative fact, how does it appear 
that he did not. There was evidence to this fact before 
the jury, of what nature, by whom produced, or wheth- 
er by both parties does not appear. The court cut up 
any evidence that was before them, and forestalled any 
that might be adduced, by stating, that be the fact as it 
may, no title passed. Suppose the JU17, on the evidence 
before them, had found tlie fact, that this ticket had not 
been sold, but had been returned to, and was held by the 
trustees at the time of the lottery, but that mfider the in- 
struction of the court, they found for the defendant; we 
could not support the judgment solely on the principle 
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I am now combatinj^. If we could not^ let me again 
ask upon principle, can we now say that tlie jury would, 
or ought to have found one way or the other, had the case 
been left open? Much less how can we ourselves es- 
tablish the fact one way or the other? But I deny that 
the plaintiff either before the jury or here, must prove 
this negative. It is true, if we have doubts, he must sat- 
isfy us that the law does not conclude this fact against 
him; but as a pure matter of fact, we cannot examjune into 
it, unless on a demurrer to evidence, which does not 
exist in the case. Before the jury, he is not bound to 
prove the negative because he cannot, and to oblige him 
to do that, would be to declare the deed of 1770 void^ 
not because the title was not in the grantors, but be- 
cause portions of this land having been sold but not con- 
veyed, it has now become legally impossible to sell the 
residue of this fund for the payment of debts. A court 
of Equity cannot decree, because, though that court can 
make many parties, it must make all the world parties, 
and some person may have purchased; the person there- 
fore who has got possession resists both trustees* He re- 
sists the old trustees, because if they have sold, and ad- 
mit that to be the fact, they cannot recover as the party 
would contend, when there is a complete outstanding 
equity against them* They have sold and received pay- 
ment, and whether a conveyance be asked of tbem or 
not, is nothing to them; it is a trust satisfied as to them, 
and tliey have only to convey when requested. If tliey 
say they have not sold the ticket, and that therefore 
there is no equity of that kind, they were at once oppos- 
ed by the deed of 1770, which, if the property be thus 
situated, passed the title. But when the trustees un- 
der the deed of 1770 sue, they must prove the negative, 
which being impossible, their defeat follows. If this be 
law, then perhaps it will follow, as has been argued, that 
this property must escheat, although the title is certain- 
ly in one or the other set of tioistees. But all this con- 



Digitized by VjOOQ IC 




C0urt €f Jfypeali of VirgmU. 117 

fusion fuid difltodty is at once put to rest, by the soand 
doctrines of the common law; that a negative need not 
be proved, but that he who insists on the benefit of a pos- 
itive averment, as here, that this ticket was sold, or 
who seeks to protect himself by an exception in his fa- 
vour, must prove the affirmative, and bring himself 
within the exception. Perhaps this party would have 
succeeded in his efforts to do so before the jury, though 
we might be induced to doubt it, from his resort to the 
instruction asked of the court*. 

But if he really have no pretension of this kind, but 
seeks to hold property to which he has no just claim 
whatever, on the ground that some other person may 
have an equitable claim to it; and that he by holding 
possession long enough, may defeat every body, I think 
such pretension ought not be sanctioned here. If the 
present plaintiffs recover, they will bold the title for any 
having the equity, which it is hardly to be presumed at 
this late day is outstanding; and if none such, for the 
otiier cestui que trusts^ who must be greater favorites in 
a court of justice, than claimants resting on the above 
principles. 

On the whole I am for reversing the judgment. But 
this court being divided it must be affirm^, and this 
suit^ though not the law of the case, settled.* 

RoAN£, Judge. 

This is an action of ejectment, brought by the appel- 
lants as heirs of P. Lyons, the surviving trustee of 
Pendleton and Lyons, under a deed of trust of 4th May 
1770, executed to them by the trustees of W. Byrd, un- 
der a deed of 18th September 1756. It claims against 
the appellee, a lot numbered in the plan of the city of 
Richmond 547. A verdict and judgment was rendered 
for the defendant, on which the plaintiffs appealed to this 
court. The verdict was rendered under an instruction 

• Sec the note to the cate of Taylor v. Bruce, p. 73. Reporter. 
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of the superior courts which will presently be more par- 
ticularly noticed. 

If the appellants, the heirs of Lyons^ have not a com- 
plete title to the premises^ they ought not to recover in 
this action. They ought not to recover, although Byrd's 
trustee-s, from whom they claim, should be shewn to 
have such title, and the appellee should also be shewn to 
have none. Possession in him is a good title, in this ac- 
tion against any plaintiff except the true owner. This is 
the established doctrine on this subject It is emphati- 
cally laid down by the court of King's bench in England, 
in the case of Haldane v. Harvey.(a.) 

The present appellants may not have such a title, for 
want of adequate words in their deed to convey it, or for 
want of a right to the subject, in those under whom they 
claim. On both these grounds, tlie title of the appellants 
appears to me to be defective. . The first defect is alone 
sufficient; but I will also consider, whether the trustees 
of Byrd themselves had a title, which could have passed 
by the deed of 4th May 17T0, had its terms been more 
comprehensive. 

Those trustees it is admitted, had the legal right to 
the land in question, under the deed of 18th Sept 1756. 
This land with a great deal of other land was conveyed 
to them by Byrd, to be disposed of for his benefit By 
the scheme of a lottery referred to in, and made a part 
of the bill of exceptions, they offered t^is lot for sale, to- 
gether with a great many other improved and unimprov- 
ed lots, and other valuable property. It was the object of 
the scheme to dispose of aU the land therein mentioned 
by way of lottery, and not a part only of that land. 
The object of the lottery was, to use the words of the 
scheme, to dispose of *• the land*' therein mentioned^ 
that is, of atf the said land, and not merely a part there- 
of. Again, the scheme purports, to dispose of *< the en- 
tire towns'' of Richmond and Manchester; and not the 

(a) 4jBurr24&r. 
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said tewBSy in exclusion of the lot in question^ md other 
lots under like circumstances. The construction con- 
tended for by the appellants, excludes the lot in question^ 
and departs from the said scheme; whereas, that contend- 
ed for by the appellee, includes the said lot» and con- 
forms to the sclieme aforesaid. The facts proved in the 
cause, as stated in the bill of exceptions, entirely accord 
with the construction last mentioned. It was proved, as 
the exception states, that the lottery was drawn ^nn am- 

formity to the terms of the said scheme;" and therefore, 
as the said scheme extended to the whole land, and lots, 
it was proved, that it was drawn as to the whole land, in- 
cluding this lot also. AgsdUf it was proved more parti- 
cularly, that the ticket No. 1963 << drew the lot'* now in 
question. This fact Ls utterly inconsistent with the idea, 

^ that the ticket by which this lot was drawn, was not dis- 
posed of, in the lottery aforesaid. It is considered un- 
der this finding, as having been so disposed of, even if it 
were retained by Byrd himself, or his trustees aforesaid. 
These positive, and unequivocal findings, are nt^t at all 
impugned by the farther statements, that the ticket 1963 
was delivered to John Page, one of Byrd's trustees, to- 
gether with a number of others; and that it did not ap- 
pear by any direct testimony, whether the said ticket 
was sold by Page, to any other person^ or that it was re- 
turned to the said Byrd or his trustees. In this uncer- 
tainty, we ought perhaps to consider Page as the owner 
•f the ticket, in whose hands it is last shewn to have 
been, and who undoubtedly had a right to retain it, or 
sell it to himself.(fr) This statement is entirely consist- 
ent with the idea of a sale to Page himself, to Byrd, or 
to the trustees themselves, by means of the election to be 
presently noticed, and which would constitute him or 
^em adventurers in the lottery. This conclusion 

(^) I have underttoodt that suing for this, and other lots, on 
Cage's representatives are now this ground, AVrc by S. M, 
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most be drawn from the facts found, and from circum- 
stances, notwithstanding it did not appear from any 
direct testimony, that the ticket was sold to others. Not- 
withstanding this defect of proof, it might well be infer* 
red, that the ticket was sold to, or retained by, one or 
other of the parties aforesaid. 

The instruction of the superior court is entirely borne 
out, by the facts proved in the cause. Those farts could 
not have been found, unless the ticket in question had 
been disposed of, by being sold to others, or i-etained by 
the parties themselves. Both the judgment, and the 
proofs on which it rests, repel the idea, that the lottery 
was only drawn in part; that it was not drawn as to the 
ticket in question. It has been eaid, that such an in- 
ference arises from its being stated in the scheme, that 
the lottery was to be drawn in June 1768, whether as is 
alleged, the tickets were all sold or not; tliis last in- 
ference is not warranted by any thing contained in the 
scheme; on the contrary, as it is proved in the cause, 
that the drawing did not take place Hill November 1768, 
I would make an inference entirely opposite. I would 
rather infer, that the delay took place to give time to sell 
those tickets; and that within that time, they were all 
sold.(c) 

By the scheme found in the case, tickets were to be had 
also from Cary and Wayles, who were not trustees. If 
Gary and Wayles did also receive tickets, which they 
did not sell to others, nor return to the trustees, before 
the drawing, but stood by, and saw the* lottery drawn, 

(c) In the record in the case of Reporu 126, it is said by the 

Southall V. H*Keand, 1 Wmh. 336, Judge, that <* after the lottery was 

now before me, is an exhibit drawn, the ManagerB for the in- 

which states in full all the fortun- formation of purchasers published 

ate numbers in Byrd's lottery. In in print the list aforesaid. " Are 

that exhibit the ticket 1963 (now we wiser than those Managers? 

in question) is stated to have And are we not estopped to say, 

drawn the lot 547, which is also that the lottery as to this ticket, 

now in question. And in Wyth^t was not drawn? J^9te by S. B^ 
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woqM K not be held, that they had elected to purchase 
those tickets themselves. A cofitrary construction is 
not only reprobated by the findiDgi that the lottery 
was drawn in conformity to the scheme, as aforesaid, 
which scheme purports to sell all the tickets, but also 
might have been highly iniquitous as to Byrd. His ob- 
ject was to sell his own property, for a certain sum; but 
this construction would deprive him of a part of the pur- 
chase money, when his whole property might neverthe- 
less have been swept away by the fortunate tickets of 
others. There is no reason why all or any of these in- 
dividuals might not sell tickets to then»selves« It very 
often happens that the person instituting a lottery, is 
himself an adventurer in it (d) He may not otiierwise 
be able to effectuate the object intended. He may be the 
vendee as well as the vendor of a lottery ticket. In this 
case as well as in others, the maxim applies, that when 
two rights concur in the same person, they are to be con- 
sidered, as if they were in different persons. 

If Byrd's trustees had a title to this lot therefore, 
instead of Page, who is shewn to have been the last pos- 
sessor of the ticket which drew it, it was only by virtue 
of the drawing. It is not shewn in this case, that they 
drew the lot in question; but if they did, their title there- 
to did not pass to Pendleton and Lyons by the de^ of 
4th May 1770. That deed only conveyed such property 
as had not been, before sold by them, and which they had 
at that time, a right to sell — not by virtue of their suc- 
cess in the loftery, "but by virtue of the deed of 
1756.^ Their right under that deed had been extinguish- 
ed by the lottery, even if the trustees, themselves, drew 
the lot in question; and therefore it did not pass, be- . 
cause it had been, "before sold,^' by means of the lot- 

(d) It is proved in the before in the said lottery a valuable lot 
mentioned case of Southallv If*- called Byrd's warehouse. JV*9/e 
Keand, that Col Byrd was such by S, B» 
an adventurer; and that he drew 
vox. I. 16 
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Jtnrft tcry; and because it was not property, which they had a 
^^ right to sell, under, and by virtue of the deed of 1756.'^ 
There is nothing in the exception in the deed, respecting 
prizes drawn by the fortunate adventurers in the lottery^ 
which can vary the construction. It is at most a mere 
pleonasm; and it applies to Byrd and his trustees as 
much as others, if the principles I have stated be correct 
Even if they drew this lot, in the lottery aforesaid, this 
exception eaqiressly withholds this property from the 
operation of the deed of 4th May 1770. Nor is that 
construction at all affected by the insertion of the 
term ^* lots,** in the conveying part of that deed. It 
is expressly proved, that there were other lots, not com- 
prehended in the lottery to satisfy this call in the deed. 

This construction of the deed of 4th May 1770 was 
explicitly recognised by this court in the case of Mayo 
V. Murchie.(c) It was adopted by me for the same rea- 
sons substantially, which are now assigned. One of the 
other Judges now present, also admitted in that case, 
that if the land then in controversy, had been a << prize 
drawn'' in the lottery, (as the lot in question is explicitly 
proroed to have been) it would not have passed to Pendle- 
ton and Lyons, as he supposed it did; in which last idea 
however, he was overruled by the other Judges. It 
seems clear therefore, both upon the authority of that 
case, and upon principle, that this lot, even if the title 
thereto were shewn to have been in Byrd's trustees, un- 
der the lottery, did not pass by the deed of 4th May 
1770. 

As for the legal title which is asserted to be in Byrd's 
trustees, under the deed of 1776, and in consequence of 
their not having made a deed for the lot to the holder of 
the ticket, it will be time enough to discuss that pointy 
when those trustees shall become parties. As however, 
a naked legal title would not probably prevail in their 

(e Munf. 358. 
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favor against the cestui que trustf(b) it would probably 
not prevail agwist the present appellee, even if those 
trustees were now plaintiffs. It would probably not pre- 
vail, because they would not be considered as the true 
owners. It would be wrong to oust the appellee of his 
possession, in favor of a plaintiff, who, notwithstanding 
tiiis naked legal title, could not recover against the 
holder of the ticket, and must yield up the land to him. 
The possession of the appellee is only to be yielded up 
to the true owner. On this point however, I only give 
my present impressions: it is not now essential to the 
decision of the cause. I am for these reasons of opimon 
to affirm the judgment* 

ffj Ctnop. Uep. 46. Hart t». Knott 
* A^ie. Judge Bbooki concurred with Boaxb; and Cabbu with 
CoA^na without giTing opiniont. BepwtW' 



Jacobs v. Sale. 



Error to rule a defendant to trial on a motion for continuance, when 
the plaintiff has failed until the term at which the tnotion ia made* 
to giye security for costs, after a rule to do so. 



Saub brought case against Jacobs^ in the county court Oct 19th. 
of Henrico. After the common order was confirmed in the ^ 
clerk's office^ Jacobs appeared by attorney at the March 
term 1817) and before pleading, obtained a rule against 
Sale as a foreign plaintiff^ for security for costs. In 
tids situation^ the cause was continued generally, at the 
gucceeding August, and November terms. In March 
1818> the defendant moved, to have the plaintiff's action 
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dismissed, for want of security; when the plaintiff's coun- 
sel became surety for costs. The defendant then moved, 
to have the cause continued; assigning as his reason for 
being unprepared, the failure of the plaintiff to give se- 
curity for costs until that moment. The court overruled 
the motion! the cause was tried, and the jury found for 
the plaintiff. The defendant appealed to the Superior 
court of law which affirmed the judgment. There are 
several exceptions, but that to the opinion of the court, 
overruling the motion for the continuance, is the only one 
matertaL 



RoAiTE, Judge."*^ The court erred in ruling the appel- 
lant to trial, instead of granting him a continuance. 
The judgment is reversed, and the cause is to be sent 
back fer a new iriaL 

• Cab«U absent. 



Early v. Early. 



Lending' ft slftve to a legatee untn he become 50 yean of ag<e, then t» 
his heirs for e^er, gives the use to the legatee, until the thne ar- 
rire: and does not gire the absolute property, from the death of 
the testator. 



Noy. 1st. JoHK Early, surviving executor of Joshua Eariy, 
filed a bill in Chancery, against Jabez Early, Samuel 
Garland, Samuel Read, and WilKam Booth, stating, 
that Joshua Early, had by his will, lent to Jabez Early, 
a negro woman named Venus, until he (Jabez) should 
attain the age of fifly : to be under the control of his ex- 
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ecutors; and in case Jabez died uoder 50, the esecutors M^tubv 
were to make a title to his heirs* That Jabez is still 
under 50, en^barrassed in bis circumstances; and that 
Venus has been taken under an execution against Jabesc 
Early, and purchased by Garland, (as the agent for cer- 
tain plaintiffs in the execution,) who sold her to Ready 
who sold to Booth. The bill prayed, that the defend- 
ants might be compelled to give security for the forth- 
coming of Venus and her increase, when Jabez Early 
should attain the age of 50, and be restrained in the 
meanwhile, from taking her out of the state. 

The clause of the will after lending Venus to Jabez 
Early, subject to the control of the executors, and di- 
recting, that no* title should he made until he attained 
50 years of age; and that if he died before that time, 
the executors should make a title to his heirs, was in 
these words: "1 lend him one negro girl, by name Venus, 
<' now on his plantation, to him until he arrives to the 
^< age of 50 years, for the express purpose of supporting 
*< his family, and to his heirs for ever./* The Chan- 
cellor of the Richmond district was of opinion, that the 
absolute property passed to Jabez Early by the testa- 
ment; and dismissed the bill. 

Bovldin for the appellant. The word ^'heirs'* often 
means **children;*^ <«cAiWrcn,*' sometimes means "issiif ;•' 
we must take either in the ^xwstructiQfi of wills, in the 
sense in which the testator used them. Here the testa- 
tor clearly means, to give the use for a specific number 
of years to Jabez, and the absolute property to his chil- 
dren. The limitation is not too remote, and the devise 
to the remainder-men is good. 

Calif contra. The words convey the whole estate; 
for they give the absolute property to Jabez, when he 
reaches 50; he is therefore the legal owner ab initiOf and 
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NomcBiR . this by operation of the rule in Shelly's case. Words in a 
devise are to be construed according to their natural 
sense(a) unless some obvious incongruity would result; 
the word ^^heirs" in this testament^ cannot be restricted 
to children; and taking it to mean ''heirs/' in the com- 
mon acceptation, the whole estate passed to Jabez. 

BoMin replied. The rule in Shelly's case has no ap« 
plication, where the jGirst devisee or legatee, takes less 
than a life estate. At 50 years of age, Jabez Early 
may have no heirs^ he may not be dead, and tiie persons 
described as ''heirs," are then to take, whether he be 
dead or alive, which they cannot do, as Mr. Call inter- 
prets the word. "Heirs,'* then, is not used in the legal 
sense, but the whole clause shews the testator uses it as 
descriptive of children. 

Roane, Judge.* The court not concurring in opin- 
ion with the court of Chancery, that the absolute pro- 
perty of the slave Venus, in tlie proceedings mentioned^ 
passed to Jabez Early by the will of the father, until he 
should have attained the age of 50 years, reverses the 
decree with costs; and remands the case to the said court 
of Chancery, to be further proceeded in, pursuant to the 
principles now stated. 

(a) Doe ts Jefsep. 13 Eati, 993* 

• C»b«]lAbfent 
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KowBslar v. Ward. 



It jfl as necestajy, that an inqoest sbould be had as to injuring the 
health of neighbours, obstructing navigation &c. on an application 
to raise a mill dam already erected; as to construct it originally. 

The rerdict in such case responding only to the damage done a con- 
tiguous owner, by flooding his land; and not to the health of neigh- 
bours &c. is imperfect; and the inquest will be quashed. 



KowNSLAR owned the land on both sides of Mill Oct. 14th. 
Creek in Berkeley; he had a mill on it already^ and 
wishing to raise the dam, (which had been erected ac- 
cording to law,) obtained a writ of ad quod damnum^ 
which was issued in the usual form, requiring the sheriff 
to summon a jury to inquire of damages; whether the 
health of the neighbours would be injured &c. The 
sheriff returned, that a jury being summoned and charged 
as aforesaid, upon their oaths said, that Kownslar 
should be at liberty to keep his dam at the prescint 
height, and that the damage to Ward will be S300, by 
backing the water; and nothing was said in the inquest, 
as to any other requisitions of the writ. It was not 
found, whether navigation would be injured; the passage 
of ftsh obstructed, the health of neighbours injured &c. 
on the return of the inquest. Ward appeared as defendant 
in the county court, which on hearing the evidence 
granted Kownslar leave, to continue his dam, on paying 
Ward the S300 awarded him. Ward appealed to the 
Superior court: there Ward objected to the judgment, 
because the damages were inadequate: the jury not con- 
sidering the injury done to a mill seat he had above 
Kownslar's; he offered evidence to support this objection. 
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OcTOBiB Eownslar objected to the evidence being heard; because 
^^.^^^ it ought to have been introduced in the county court, on 
Kownslar a motion to quash the inquest. The evidence was ad- 
Ward, "fitted, to which Kownslar excepted. 

The Superior court reversed the judgment, for inade- 
quate damages; and remanded the cause to the county 
court, with directions to set aside the inquest, and to 
award a new writ. Kownslai* appealed. 

Ldgh for the appellant The county court is proper- 
ly the police of the vicinage, and having better knowl- 
edge of the facts, their judgment should not be disturb- 
ed on matter of evidence, without strong and manifest 
cause. 

The Act of Assembly prescribing the mode of raising 
dams, directs an inquest to be had of the damages only, 
and not of the health of neighbours &c.(a) The words 
of the statute shew, that the order will be made, unless 
the jury find, that the health of neighbours will be injur- 
ed, or that some one of the evils to be avoided will ensue. 

Eppes V. Cralle,(5) if a conclusive authority, is cer- 
tainly agwist the appellant: but is it conclusive? 

Wickham, contra. If damages only, were to be in- 
quired of, in any subsequent inquest, the statute would 
be evaded, by raising the dam a given height at first, and 
then adding to it at pleasure. 

Judge Pendleton said in Home v. Richards(c) that the 
court before which witnesses appear, is the best jtidge of 
weight of evidence, but surely, that was not to grow into 
an abstract rule of law, to disqualify the judgments of 
intermediate courts. 

(o) 2 Eev. Code, 228, uid 2 Rf. 327, § 5. 

(A) 1 Munf, 258. (c) 2 Call, 507. 
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The statute requires, that the inquest should respond 
to the whole writy and this answering only to party must 
be quashed. 

RoANEy Judge. ''^ The court is of opinion that ac- 
cording to tiie true construction of the 8th Sec. of the act 
concerning mills &c.,(i{) it is as necessary on an appli- 
cation to raise a mill-dam previously erected, that the 
inquisition should respond to the requisitions of the law, 
in relation to the health of the neighbourhood, the over- 
flowing of mansion-houses, orchards &c., and the ob- 
struction of the passage offish, and ordinary navigation, 
as it is in the case of an original application: and this 
not being done in the case before us, (which in event, 
might have deprived the County court of the power of 
going into the investigation of the merits,) the court is 
of opinion, that the said inquisition is defective, and the 
judgment founded thereupon, erroneous. On this ground, 
and not on that taken by the Superior court, on which 
we give no opinion, the judgment of that court quashing 
the inquisition, and reversing the proceedings up to the 
petition is afllrmed. 

((f) 3 M09. C^de, p. 338. 
* CabeU absent. 

Tai. I. 17 
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Lane v. Tidball. 



A court of equity should injoin a sile by trustees, where the title to 
the property is disputed, and full value coiild not probably be had 
for it; even if that fact was known to all the parties to the deed, 
when executed. 



Nov. 2d. liAXB and Brome merchants, filed a bill in the Chan- 
cery court of Winchester, stating, that Bull some years 
before, being indebted to one Turnbull, had given a 
mortgage on certain lands, to secure the payment^ a suit 
had been brought to foreclose the equity of redemption; 
and a decree had been made for a sale, which decree was 
executed, so far, as to put the purchaser in possession. 
The decree however was reversed on appeal; and the 
Chancellor directed Bull to be reinstated in his posses- 
sion: from which decree, an appeal was taken, which ap- 
peal was pending, when this bill was filed. In this state, 
and while the widow of the purchaser, under the decree 
of foi-eclosure, was in possession. Bull executed a deed 
of trust on the same lands, to secure a debt due to one 
Morris; the interest in which deed, Morris assigned 
to Tidball and M^Cormick; and for their benefit, the 
trustee was about to sell the land under the deed of trust. 
The interference of a court of equity was asked, to pre- 
vent a sale, because the land would not sell for its value, 
while a suit pended, affecting its title. 

The Chancellor refused the injunction, because all 
parties to the deed had contracted with full knowledge 
of the facts; and the short time fixed for the sale by the 
deed, excluded the idea, that any one thought the doubts 
as to the title were to be cleared up, before the sale. 
The injunction however was granted by a Judge of the 
court of appeals. 
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The injunction was dissolved, on replication to the an- Notbmbbb 
swers of Tidball and M^Cormick; and they appealed. 

RoANBy Judge. This is a bill brought by the appel- 
lants, against the appellees, and tlieir trustees, consti- 
tuted by deed of trust, under which they claim, of 9th 
March 1819. Its object is, to restrain the latter from 
selling the land conveyed in trust, until, by the aid of a 
court of equity, the title to the said land should be clearly 
settled, so that a fair sale of it may take place for an 
adequate price. That this could not probably be the 
case at present, is man^est, not only from what appears 
of record in the cause, but also from the admissions of 
the appellees themselves. They have urged in their an- 
swer as a reason, for a speedy sale of the premises, that 
if that sale should be delayed, their lien upon the land 
might in event be lost. Other purchasers (reasoning as 
they do,) would therefore give but a very inadequate 
price for the land, pending tlie suits which affect the title; 
and the interest of all parties might be materially injur- 
ed, by proceeding to sell under the present circum- 
stances. 

It is urged as a reason why the court should not inter- 
fere, that the grantor. Bull, was fully apprised of these 
suits, and doubts about the title, when he made the deed; 
that he authorised a sale by the trustee in so short a 
time, that he could not have contemplated a previous 
settlement of the title, by a court of equity; and, that he 
had power to direct a sale by his trustee, of his interest 
in the land, notwithstanding the existence of the doubts 
aforesaid. If the words of the deed were so clear and 
explicit to this last point, as to admit of no doubt that 
such was his intention; if no persons but Bull himself 
were claimants before the court; and if on the other 
hand, the appellees were under no necessity to ask the 
assistance of a court of equity in relation to their right, 
we will not say (for we mean not to decide the question,) 
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ifeviiiBim how far the declared will of the grantor^ in such circum- 
stancesy should be allowed to prevail. Such however is 
not the case before us. The terms of the deed as to the 
first point are not so clear and imperious, as to ex- 
clude the' interference of a court of equity: the general 
words therein, which on this point are relied upon, on the 
part of the appellees, are to be found in most deeds. The 
appellees, themselves, not having the legal title to the 
lands in question, are as to it, in the situation of subse- 
quent mortgagees, and under the circumstances of this 
case, a court of equity ought not to permit a sale until 
the other claims are adjusted: and the appellants are not 
only, also bona fide creditoi*s of Bull, but have an interest 
under his will, in causing the premises in question to sell 
for their full value; by augmenting the surplus arising 
from this sale for the payment of the debts due to Nourse^ 
under the terms of the will: they proportionably increase 
that residuary interest, which the will has subjected to 
the payment of their claim. It is only necessary, for the 
court to decide the case which is actually before it It 
is not necessary to decide upon the stronger case to which 
we have just alluded. We have no hesitation, however, 
in repeating the sentiments which have fallen from this 
bench; that a tnistee, in a deed of trust, is to be con- 
sidered the agent of both parties; that he ought to act 
impartially between them; that he ought to disregard 
the suggestions of either party inconsistent with that 
duty; and has in general, no greater powers, totiching 
his trust, than a commissioner of a c-ourt of equity. We 
will add, that he may, of his own motion, apply to a 
court of equity to remove impediments to a fair execu- 
tion of his trust: as also, if necessary, to adjust the actual 
sum, which ought to be raised by the sale. If he should 
fail however to do this, the party injured by his default^ 
has an unquestionable right to do it. These principles 
apply with peculiar force to the actual case before us. 
The party, in this case, has enacted no imperious law (if 
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we Hiay so exjiress outbcIvcs,) ountiag the jurisdiction of ^Ymo*"* 
a court of equity. That jurisdictioiiy therefore, exists in 
full force, on its ordinary principles, in relation to it. 
It is not the grantor himself who is to be aSM^ted, but a 
meritorious creditor; one equaUy entMed to the aid of a 
court of equity, with the appellees themselves. That 
court delights to pay all creditors, and will not reject 
the just claims of any. Those claims cannot be paid, 
unless that fund in question, should be made to sell for 
its full value; and that cannot be done without the in- 
terposition, that is now prayed. 

The analogy between this case^ and the ordinary one 
of a subsequent mortgagee or incumbrancer, coming into 
a court of equity to secure his debt* is apt and clear: and 
it will lose none of its force, when the application is 
made to a summary tribunal crealed by the mere act of 
the parties. 

In the ordinary case, the party coming into equity, 
must convene all the necessary parties, for the purpose 
of ascertaining the amount of the previous incumbrances, 
and is entitled to make the most of the fund for his and 
their benefit, by removing all the impediments to a fair 
sale of the premises. Compared to these objects, a little 
delaj is deemed of no account in a court of equity. Un- 
der the influence of these principles, the court is of opinion, 
that the decree of the court of Chancery dissolving the 
injanction is erroneous. It is therefore to be reversed 
with costs, the injunction reinstated, and the cause re- 
manded to be finally proceeded in, pursuant to the prin- 
ciples of this decree. 
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Cole V. Fenwick.* 



Judgment on a forthcoming bond* ought not to be relieTed against, 
in equity, because the bond was forfeited, by a slave having run 
away, who by the condition, was to be forthcoming. 



Nov. 6th. CoiE stated, in a bill filed in the Chancery court of 
Richmond, that he as surety for one Buck, together witli 
Buck, entered into a (orthcoming bond to Fenwick, (who 
sued for the benefit of Williams,) with condition, to de- 
liver ten negro men mentioned in the condition, to the 
sheriff of Chesterfield: an execution by Buck for Wil- 
liams, had been previously levied on these slaves. The 
slaves were deliv^jred according to the condition, except 
one, who had run away, and could not therefore be had. 
When the slaves present were about to be sold. Mills ex- 
hibited a deed of trust from Buck to Taylor, prior to 
the commencement of Fenwick's action, including all 
the slaves on which execution had been levied. Mills 
forbad the sale of the property present, and of the ab- 
sent slave: and no one indemnifying the sheriff, although 
the plaintiff's attorney had notice of the time and place 
of sale, and was requested by the sheriff to attend, the 
property was restored. The forthcoming bond was re- 
turned forfeited as to Peter, the negro who had run 
away; Cole tendered another slave in his place, alleged 
to be of greater value. Judgment however was render- 
ed on the forthcoming bond, and in that state. Cole ob- 
tained his injunction. Fenwick and Williams answered, 
but set forth notliing varying the equity of the case: on 

• This case being argued before the appointment of a Reporter, no 
arguments of counsel can be given. 
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a hearing, the Chancellor dissolved the iiyunction: and NoirniBU 
Cole appealed. 

CoAXTBR, Judge. I am of opinion, that after the 
various decisions in this court on that subject, it no 
longer remains a question, but that a failure to deliver 
any p^rt of the property mentioned in a forthcoming 
bond, is a forfeiture of the bond; unless indeed, such fail- 
ure shall be occasioned by the act of God, or destruc- 
tion of the property by inevitable accident, concerning 
which, I at present, give no opinion. 

On the other hand, it is well established I think in the 
case of Pleasants v. Lewis, 1 Wash. 273, that where 
a part of the property is delivered, the sheriflT is bound 
to receive the same, and to pi-ocecd therewith, in the 
same manner, as if the whole had been delivered; and 
that the avails thereof, on a sale made by him, shall be 
applied, in whole or in part discharge of the execution, 
as the case may be: and if the latter, that the award of 
execution in the bond, should be limited to the balance 
then appearing due on the execution. 

I am further of opinion, that had the appellee Fen- 
wick been present on the day of sale, he would not have 
been bound to increase those avails, and to put himself 
in jeopardy, by giving an indemnifying bond against the 
deed of trust, which was exhibited to prevent the sale, 
even if it had been stated by his debtor or the security in 
tlie delivery bond, that the deed was fraudulent, or that 
the debt had been paid: he had a right, even in that case, 
to stand on the forfeiture of the bond, leaving it to the 
sheriff and the surety to take such steps as behooved 
them, in relation to the property thus under execution. 
Should he interfere, and by giving bond, procure a sale 
of the property as if unincumbered, and be afterwards 
cast in a suit by the trustees, he might ultimatel)^ lose 
his debt. Whereas, had all the property been delivered, 
he might have elected to indemnify or not, or to sell, sub - 
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N«TiMM» ject to the deed, and in either event, be intitied to his 
second execution, when the proceedings on the first were 
at an end. The forfeiture of the bond though, dis- 
charges the first judgment, and were he to be obliged to 
indemnify, and afterwards be cast by the trustees, so as, 
in eflTect, to receive but little, or perhaps no part of his 
debt, he could not re-issue his execution, either on the 
original judgment, or on the delivery bond; and if he 
could, other creditors may, during this delay, have 
swept off the property of his debtor. 

All this mischief, would result not by reason of any 
default in him, but by the fault or misfortune of the other 
party in forfeiting his bond. If tlien, he would not be 
bound to indemnify, in the case supposed, a fortiori he 
would not, if the deed of trust was bonujide^ and the debts 
thereby secured really due, which seems to be the case 
admitted by the bill: in fact, it seems there was no dis- 
pute about the right of property. It was Buck's, subject 
to a deed to secnre debts, about which there appears no 
dispute. Why the property was not sold subject to the 
incumbrance, if that could be done, if undisputed, or if 
disputed why the sheriff did not at the instance of the 
surety, file a bill to have this matter determined, and a 
fair sale of the property, does not appear. It may have 
been because the appellant was satisfied, that nothing 
could be made out of that property towards satisfying 
the appellee's debt; or he and the sheriff may have 
thought, although no notice was given, or bond demand- 
ed, that the property might b^ restored in this case, in 
the same manner, as if it had all been delivered, notice 
given, and bond required, and that tliereby, the loss if 
any, would fall on the appellee. 

If the sheriff was in fault in restoring the property, in 
relation to which however the bill imputes no blame to 
him; and if the appellant has been injured thereby, it is 
so far from being an injury arising from the fault of the 
appellee, that it seems to be one which took pTace, if not 
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ky the connivance) at least by the tacit assent of tbe ap- ''•^?"* 
pellaiit himself. But whether the sheriff has subjected 
himself to his action or not, is not now to be settled. 
Suffice it, that be tliat as it may, the appellee cannot, on 
this ground, be delayed in recovering his just debt, and 
enforcing his l^gal i-emedy. But it is said, that the bond 
has been forfeited in consequence of inevitable accident, 
and consequently this court must relieve. But how can 
this court save the forfeiture, if the court where the bond 
was to become a judgment, in discharge too of a prece- 
dent judgment, could not? Say that it was an accident 
without the control of the party, and that the appellant 
and appellee are both innocent; but if a loss is to accrue, 
who ought to bear itf He who encountered the risk of 
taking the property from the custody of the law, or he 
who had no agency in producing the accident? And if 
either party is obliged to look to the ability of Buck to 
do justice, who ought that to be? he who trusted most, 
or he who trusted not? But if they stood equal, then he 
who has the law on his side, and especially if be is de- 
fendant, must prevail. I think> therefore, the decree 
mast be affirmed. 

Roane, Judge. This is a bill brought by the appel* 
lant against the appellee, and William C. Williams, for 
whose benefit the appellee obtained a judgment upon the 
forthcoming bond in the proceedings mentioned. It is 
brought by the appellant as tiie surety thereto; and to 
be relieved against Uie effect of the said judgment; and 
it is brought only against the creditors, omitting the 
sheriff, by whose acts, taken in conjunction with the de- 
fault of the appellant himself, the injury complained of 
was produced. It is brought against a creditor who is 
entirely free from any kind of misconduct; who remain- 
ed quiet during the whole progress of the execution, and 

vol. I. 18 
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j^ovEMBE* in whose favour the jadgmeiit now complained of, fol- 
lowed, as the re/^alar consequence of the default of the 
appellant. The particular ground of relief set up by 
the appellant is, that the slave Peter, who was not pro- 
duced on the day appointed for the sale, was absent 
through no default of the appellants, and, if produced, 
was not as is alleged, liable to the execution, and could 
not consequently, as is further alleged, have been sold 
to satisfy it. 

The variety of these allegations will be inquired into; 
but I will first take a brief view, on general principles, 
of the liabilities of the respective pai*ties. 

As to the creditor, I take it to be clear law, that he is 
not bound to do any thing but sue out his execution; un- 
less indeed he is duly required to give the indemnity 
bond provided by our statute, which he may give or 
not, at his election. He is, with this exception, at liberty 
to remain neutral; and the sheriff is to take his own 
measures in relation to any difficulties which may arise, 
respecting the title of the goods taken in execution. 
This doctrine, to be found every where, is strongly ad- 
mitted by this court in the case of Baird v. Rice.(a) In 
that case, the creditor was made liable, because and only 
because he volunteered himself into tlie business, and in 
effect released the property which had been taken in ex- 
ecution. The exception admitted in that case proves the 
general doctrine to be, as I have stated; as also does the 
general tenor of the terms of the decision itself. 

With respect to the parties to the forthcoming bond, 
the property is at their risk, and they undertake, that it 
shall be delivered. In case of a non-delivery of any part 
of such property, the bond is considered forfeited; it is 
to have the force of a judgment by the terms of the act, 
and an execution is to go for the whole. It is true in- 

(a) 1 Call, p. 19. 



Digitized by VjOOQ IC 




(kmrt of SppealB of Virgima. 139 

deed, that the sheriff may sell the part delivered, and 
credit the amount hereof on the execatioii*(6) But mb- 
ject to that exception, the parties to the bond are to sob- coIe 
mit to the judgment, nniess there be some particular cir- p^^i^ 
cnmstances in their case, to be relied on, for their relief^ 
other than that of the mere non-delivery of the property. 
To go into t!ie circumstances, which prevented the de- 
livery of the property, would throw upon the creditor an 
enquiry to which he is an utter stranger, and repeal that 
provision of the act which says the propeKy restored 
under the forthcoming bond is to be at the risk of the 
seJIer. 

As to the responsibility of the sheriff, he acts at bis 
peril, respecting the title of the goods seized; and it is 
said(c) that inconveniences would ensue, if this were not 
tlie case; and acting at his peril, the general principles 
of law afford him various means(d) of ascertaining in 
whom the title is. An act on the subject of indemnity 
bonds was made for the ease of the sheriff, and exonerates 
him from his common law responsibility, in all cases, in 
whicii the bond required by the act is given; but where 
that is uot required by him, the common law responsi- 
bility is supposed to continue.(f) It is however unim- 
portant in this case, whether that common law respon- 
sibility continues or not The sheriff omitted to take 
any measures respecting the sale of the slaves in ques- 
tiu. There is no pretence to say, that this inquiry 
should not be made by him, in relatioii to property de- 
livered up, under a forthcoming bond. The sheriff's 
lien on it is not lost by the temporary delivery to tlie 
ownerffj which is only considei-ed an exception out 
of it; he may as in other cases, return the property untjl 

(A) 1 Wa»h, 274, Pleasants v. Lewis. 

(c) 1 Burr 33, Cooper, &c v, Clutty. (rf) Ibi4. 

(c) 5 W. 290 '^tone v. Pointer. 

CfJ 3 Mun/. 4X7. L\iskv. Bamsay. 
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MTntMA the queetkni of the title is fully settled; and in case of a 
dispute, is, at his own peril to do it 

It is readily admitted^ that though our act gives to a 
forfeited forthcoming bond the force of a judgment, that 
judgment may, under some circumstances, be relieved 
against. In the case of Lusk t. Ranisay(^) the pro- 
perty was in eflfect delivered up, by being already in the 
hands of the sheriff, or if not so considered, the non-de- 
livery \\as entirely owing to the officer. It would have 
been outrageous not to have relieved in that case. In 
that case, the surety stood contrasted with the present 
appellant in this strong circumstance, that he had com- 
mitted no default whatever. I lay down the broad pro- 
position, however, that such judgment is not to be reliev- 
ed against on the single ground, that it flowed from a 
non-delivery of a part only of the property, however 
minute. In that case, the judgment (under an act,) is 
to be considered as analagous to a covenant, secured by 
a sum agreed on, as stipulated damages, against which, 
equity will not relieve, on general principles.(A) Nor 
ought such a judgment to be relieved against, in preju- 
dice of an innocent creditor, on the ground that a due 
degree of diligence on the part of the officer, might have 
prevented a rendition: in ttiat case the creditor who has 
the law on his side will hold it, and the obligor or his 
surety, have his redress over, against the defaulting 
officer. 

In the case befot*e us, while the appellant is in default 
in not having complied with the condition of his bond, 
the appellee's conduct is entirely faultless. It is entire- 
ly unimportant, whether he knew of the allied incum- 
brance or not. Knowing it or not knowing it, he had 
a right to lay by and permit the sheriff to struggle with 
the difficulty. It was no concern of hi3, unless he was 
duly notified of the claim, and duly required to give an 
indemnity bond under our act. No such notice was 

fsJ 4 -^W- 4ir. (A) 1 Fpnhl. 149. 
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given nor requiskioii made. It is tne the riierUTitalMf ''VST** 
that his attorney was notified of the tine and pkce of .^^^^.^^ 
sale; bnt that falls far short of imposing on hira an obli- cole 
^tion, to give the bond, or take any measures whiUever ^*. ^. 
in relation to the subject On the other hand the appel- 
lee swears* that he had no knowledge that the deed of 
trust embraced the property in question, or the amount 
of debts it was intended to secure. That deed is not in 
this record nor is shewn to have been recorded: there was 
then no means whereby the appellee (even had it been his 
property) could have informed himself as to the existence 
of this fact. He is therefore perfectly free from blame 
in this business, and besides stands bottomed upon a re- 
^lar and legal judgment. 

The counsel for the appellant have taken the bold 
ground, that this property if it had been delivered up, 
could not have been sold by the sheriff. Were this fact 
so, it might [lossibly have made a difference: but in tliis, 
I think, he is clearly mistaken. Had the sheriff done his 
duty, the deed of trust might have proved to have been 
fraudulent It might have been merely to secure a tri- 
vial, or satisfied debt It might by due diligence have 
been cast aside, and the property left free, to satisfy the 
execution; or if the debt secured thereby was small, the 
negroes might perhaps have been sold, subject to that in- 
cumbrance. None of these things, were done by the 
sheriff, and it may be by his misconduct, that tlie judg- 
nient in question has been rendered. He undertook to 
do that, which he was not authorised to do under the 
existing circumstances. His conduct thei*efore, may 
have been entirely illegal; and if any injury has been 
done to tlie appellant, that sheriff who aets at his peril, 
and has the means of acting rightly, ouglit to compensate 
it As however, the sheriff is not made a party to this 
suit, the appellee should not be detained in court a 
moment on his account He is entirely distinct from the 
sheriff in this business; and his case entitles him to a de- 
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^"iSo** ^^^ of dismissal: and the opinian of the court is, that 
^^.^^^^ the decree dismissing the bill should be affirmed. 



Hallam v. Jones. 



The 15th section ch 123, 1 Rev. Code, aUowing any person to in- 
terplead in attachments, without bail, applies^ only to attachments 
for debts, and not for rent. 



Dec Ist Edward Hallam procured a warrant of attachment, 
against certain goods of John M^Pherson, for rent. The 
defendant not appearing to replevy the goods^ Hallam 
moved the Hustings court of Richmond (to which the 
warrant was returnable) for judgment The court gave 
judgment, and gave a day to Jones and Winston (\\ ith 
whom the officer stored the goods, and who claimed title 
to them) to interplead. M*Pherson at another day, 
moved the court, to set aside the judgment^ which mo- 
tion was overruled and the cause continued, on the mo- 
tion of Jones and Winston; who at the next term filed a 
special plea, which was afterwards withdrawn: the de- 
fendant allowed to plead any matter he legally might; 
and the cause continued. At the next term, Jones and 
Winston moved for leave to interplead, which was refus- 
ed; the plaintiff had judgment, and the effects attached 
were ordered to be sold. Jones and Winston excepted 
to the opinion of the Hustings' court, refusing permission 
to plead that the property was theirs: and appealed to 
the Superior court of law for Henrico county. That 
court reversed the judgment of the court of Hustings^ on 
the exception; and Hallam appealed. 
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RoiiTB^ Judge.* The court is of opinion^ that not- DicwiBia 
withstanding the generality of the expression *• all at- 
tachnients/'(a) these terms do not extend to attachments 
for rent, like the one before us. This is evident, not only 
from a recurrence to the several acts from which that 
act is compiled, and which make that construction inad- 
missible, but also from the 13th section immediately fol- 
lowing. In that section, the phrase is limited by the ex- 
pression <<8uch attachment,'' therein used, to attachments 
for debt only; as is evident from the general provisions 
to the section aforesaid; which provisions apply, only to 
attachments of the latter character. 

On these grounds, the court reverses the judgment of 
the Superior court with costs; and affirms that of the 
court of Hustings. 

• Cabell absent 
(a) Chap. 123, §12. lUev. C«J<r. 



Griffith V. Fanny. 

A negro held in servitude in Ohio, under a deed executed in Vir- 
ginia, to a citizen of Virginia, is entitled to fireedcHn by the Constitu- 
tion of Ohio. 

Fanitt sued Griffith, in forma pauperis^ for her Dec 2d. 
freedom, in the Superior court of law for Wood county. 
The defendant pleaded <<not guilty,'^ and specially, that 
Fanny was his slave. 

At the trial, the Jury found by a special verdict, that 
Fanny was the slave of one Rincheloe, until a short time 
before the 23d August 1816. Sometime in that month, 
he sold her to William Skinner, a citizen, resident in the 
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DicnasB state of Ohio. In conformity witti the sale, KinchdJoe 
delivered possession to Skinner at Marietta in Ohio, and 
received the purchase money. Griffith was present at 
this sale; and on the 2dd August 1816, Kincheloe exe- 
cuted a bill of sale for Fanny, to Griffith, which bill was 
delivered to Skinner. This bill was an absolute sale of 
Fanny from Kincheloe to Griffith, who was at the time, 
and continued to be, a citizen of Virpnia. The agree- 
ment to have a bill of sale executed to Griffith, was be- 
tween him and Skinner, for KInclieloe was no party to 
their contract, though he executed the deed. At the time 
of its execution, Skinner stated to Kincheloe, that he 
wished the bill of sale to be to Griffith, because by the 
laws of Ohio, he could not hold a slave in his own right. 
Fanny was at different times seen at Skinner's residence 
in Ohio. She was last seen there, in the spring of 1818. 
About the 1st October 1818, she returned to Virginia, 
where she was taken into the possession of Griffith, who 
claimed her under the bill of sale. The section of the 
Constitution of Ohio, prdiibiting involuntary servitude 
was inserted into the verdict. And upon these facts, the 
law of the case was submitted to the court: which gave 
judgment for the pauper, and Griffith appealed. 

Hay for the appellant, insisted, tlmt the Constitution 
and law of Ohio, were not set forth with sufficient cer- 
tainty to warrant the judgment; and that there should be a 
venire de novo. That it did not appear Fanny made any 
thing more, than a sojournment in Ohio, which did not 
entitle her to freedom; the Constitution of tlie U. States 
prevented that effect In a special verdict nothing can 
be supplied by intendment. 

Forbes contra. The whole transaction is, on its face, 
a fraud, intended to evade the laws of Ohio. They are 
found in the words in which they are enacted, and are 
wholly repugnant to every claim of Griffith. Tl»^ resi- 
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dence of Fanny in Ohio, by the consent and ccmnivance of Dbcbmbib 
Griffith, dissolved the connection of master and slare, 
and Fanny is free. 

Bt ths Covbt,* The Judgment is affirmed. 

* CabeU absent. 



Carter v. Carr. 



The detth of one of the demandants in a writ of right before trial* 
abates the whole writ. 



This was a writ of right brought by a great number Dec. 8£h. 
of demandants, consisting of all the children of John 
Carter of Sudley, among whom were Elizabeth Tidball; 
all the children of Robert Carter who was a son of John; 
and the children of Edward, and the grantees and de- 
Tisees of Landon Carter, against Joseph Carr the ten- 
ant. 

The mise was joined on the m^sre right: and a Jury 
was sworn in conformity with the statute to try the 
raise. 

The tenant's counsel moved the court to instruct the 
Jury, that the demandants could not in law recover on 
the title produced. And the court did instruct the Jury, 
that the evidence of the demandants, if it proved any 
title, proved it belonged to some of them as tenants in 
common with others of the demandants, and that they 
could not recover in this joint action. 

The Jury under the instruction of the court found that 
vol. I. 19 
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DicxxBim the tenant had more mere right to hold, than the demand- 
^^.^^.^ ant to demand, &c. 
Carter The court gave judgment that the tenant hold the 
^- tenement to him and his heirs, free, quit and discharged 
of the said demandants and their heirs, forever. 

On the day after judgment was given, but before sign- 
ing the order, the death of Elizabeth Tidball one of the 
demandants was suggested to have happened before the 
commencement of the term. The fact being admitted, 
the demandants' counsel insisted the whole writ should 
abate. The court decided the writ should abate as to 
the deceased demandant only, and judgment was entered 
against the survivors and their heirs, but not against 
Elizabeth Tidball. The demandants' counsel excepted 
and appealed. 

The cause was argued by Stanard^ Tucker and Gilmer 
for the appellants, and by FFtc/rAam for the appellee. 

For the appellants it was contended. 

That tenancy in common, at common law was plead- 
able only in abatement, and could not be pleaded in bai* 
or given in evidence on the general issue. For whatever 
defeats the particular action but does not conclude the 
party for ever, should be pleaded in abatement(a) Some 
things are pleadable in bar or abatement, a» in replevin 
" property in a stranger" or in any action <* outlawry 
for felony" or ** alien enemy." But it is a rule without 
exception, that nothing can be pleaded in bar which goes 
to the capacity in which plaintiffs sue, when the defect 
pleaded is remediable by another writ. 

Tenancy in common has every badge of a plea in 
abatement: it does not deny the plaintiff's cause of ac- 
tion but objects to the form of it: it does not negative his 
right, but asserts it: it is a defect remediable by another 
writ The law therefore compels the defendant to plead 

(o) Ba, ok. ''Abitement" (N.) 4 T. Rep. 227. 1 €hii. PL 434. 
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it in abatement, and if he go to trial without doing so, he Dxcimbm 
waives the objection.(6) 

The writ of right forms no exception to these prin- 
ciples. The dictum in Brook's abridgment, 48, that 
nothing ran be specially pleaded in writs of right, but 
collateral warranty, means nothings in bar. 

The evil to be remedied by the statute(c) was, that 
the tenant by views, vouchers, eSvSoins, and imparlances, 
protracted the cause. The act took away all these, and 
allowed no excuse to the tenant but rum summons: and 
enacted, that if the tenant after one imparlance did not 
plead nontenure^ or in abatement, and then if the plea 
was overruled, the mise should be joined on the mere 
right. He is then, to plead matter of abatement, in abate- 
ment. But the construction contended for on the other 
side dispenses with the plea altogether: if it be evidence 
on the mise, why require it to be pleaded? If evidence 
without being pleaded, why not after it is pleaded and 
overruled? Besides, a plea in abatement must be sworn 
to; here there is no oath, no notice, and that on a tiial of 
the mere right, without regard to technical formalities. 

Next it was enacted, that any thing may be given in 
evidence on the mise joined upon the mere right, which 
miffht have been specially pleaded. The object of the 
statute was the simplification of the remedy, and it is im- 
perative that all matt«*rs of defence shall be given in evi- 
dence and not pleaded: but it means as Brook meant, 
matter in bar; and matter in abatement is not available 
at all after the mise is joined. 

Green v. Liter(d) was decided on this ground. And 
Hyers v. Gr*een(f) so confidently relied on by the other 
side, is not in conflict with this doctrine. That was non- 
tenure of the whole, which was always a good plea in 
hsLvffJ but tenancy in common never was a plea in bar. 

(6) 1 Ba ab 19. (c) 1 Rev. 496. 

(d) 8 Cran, 228. (e) 2 Cmil S5S. 

(f) 1 Ba, ab. 21. 
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DacBMBim Again, in Hjers v. Green, the verdict negatived the plea 
^^.^^^..^^ of nontenure, here the verdict affirms the tenancy in corn- 
Carter mon* 

^^ But supposing the statute allow matter of abatement 

to be given in evidence on the mise joined upon the right, 
it surely does not require the judgment to be in bar. 
This verdict is found under instruction of the court, and 
is no more than a special verdict finding the fact, that 
the defendants are tenants in common. The judgment 
therefore that the tenants hold &c« is erroneous, for it 
should be that the writ be quashed.(^) 

But Mrs. Tidball's death abated the whole writ This 
is clear.(^) So in real actions.(t) 

It is said there is no reason for abating the whole writ, 
because survivors can at least defend themselves. That 
is not the criterion. Can possession be given according 
to the writ? Where several persons sue jointly for di- 
visible property, they must recover all, or none, or some 
part. If they recover none, the death of one of the 
plaintiffs makes no difference; but if the survivors re- 
cover all, what becomes of the part of the deceased? if 
they recover part, what part? for the separate parts of 
each can be assigned only by partition. But the case is 
too clear, on the death of one of the demandants to be 



Roane, Judge.'**' The court is of opinion the judg- 
ment of the Superior court is erroneous, in this, that it 
only abates the suit as to Elizabeth Tidball one of the 
demandants, when in consequence of her death before 
the trial, it ought to have been abated as to them all. 

(S) Co. Uu 363, a. Shaw v. Clementi. Hyers v. Wood. 

(A) 2 Sound, 72, i. 1 CHt, 55, (») 1 Jieevf9, 462, 3. 

^ Cabell absent 
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The judgment is therefore reversed with costs, and the Dtcn««m 

court is of opinion that the writ aforesaid should be ^^^^^^.^ 
abated. 



HiU V. BuU. 



Giving farther tune for payment, to the principal, THathout the con- 
sent of the surety, discharges thje surety from aU liability. 



Hixii exhibited his bill in tlie Superior court of Chan- Dec. 20Ui. 
eery of Winchester, setting forth, that having become 
surety for Uite to Bull for 196L, Bull many years after- 
wards, and after Hite had become insolvent, applied to 
Hill for payment, and Hill gave Bull a deed of trust on 
liis own property to secure the debt; that Hill made an 
arrangement with Hite (who was clerk of Jefiei*son 
County court) that he should appropriate a sufficient 
amount of clerk's tickets to meet the payment of the debt 
to Bull; that Hite did appropriate his clerk's tickets ac- 
cordingly; that after the fees were collected, Hite wrote 
to Bull, informing him that the fees liad been at Hill's 
instance appropriated to the payment of this debt, and 
requesting that Bull would be content to receive out of 
tliem lOOL, and permit Hite to use the rest of the money, 
and give him another year's indulgence for tli« balance 
of the debt; that Bull assented, and gave the indulgence, 
without Hill's knowledge, or consent; that Hill after- 
wards indiaced Hite to deliver other clerk's tickets equal 
to the balance due Bull, to North (Bull's acknowledged 
agent fpr the collection of the debt) to be applied by 
North, when collected, to the payment of the balance; 
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DxcsMBiB and that North again permitted Hite to draw the money 
^^^^^^^^^^ from North himself (who was sheriff) and apply it to his 
HiU own use. Bull, Hite, and North, are made defendants, 
ij^ and the bill prays, that Hite may be decreed to carry his 
agreement to appropriate his clerk's fees to the payment 
of the debt due Bull, into specific execution; that Hite 
and Bull may discover the contents of the letters which 
passed between them on the subject; that Bull may be 
decreed to release his lien on Hill's piH)perty, and enjoin- 
ed from claiming the debt of Hill, and that North might 
be compelled to settle it. 

North answered, that he was once agent for Bull for 
the collection of the debt, that he was requested by HiU 
not to sue for it, till he heard farther from him, but Hill 
never spoke of it more; that Hite once placed in his 
hands, clerk's fees, nominally, equal to the debt, but the 
fees were principally due from insolvent debtors; what 
he collected he paid to Bull; that while he was sheriff, 
Hite put other clerk's tickets into his hands for collec- 
tion, but without any appropriation of them to Bull's 
debt, the proceeds of the collection were paid to Hite. 

Bull, in his answer, acknowledges, that at Hite's re- 
quest, he had given him farther indulgence, for the debt, 
but without knowing at the time, or having any reason to 
believe, that any specific fund had been appropriated to 
the payment of it, much le^s tliat Hite had made such ap- 
propriation, in consequence of an agreement with Hill, 
as stated in the bill. The indulgence he gave, was in- 
tended as an indulgence not only to Hite, but to Hill, 
whose property was pledged for the debt. 

The deposition of Hite, a defendant, was taken in the 
cause, which was objected to as inadmissible. 

Tucker and Bauldin for the appellant. Hite itf a com- 
petent witness. It is clear where the interest is equal 
either way, the testimony is admissible. Bull had an 
existing judgment against him; and Hill had his right 
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to a decree in equity; if the interest be not equal, it is DiciM»im 

strongest against the party calling him; in that case 

also, he is competent.(o) As to the objection of costs, 

it applies with equal force in any possible event of the 

suit. Costs in equity are discretionary, and Hite should 

pay them, for withdrawing the funds appropriated for 

the payment of the debt. 

But Hill was discharged by the new contract, entered 
into between Bull and Hite; by which. Bull gave far- 
ther time. For this, Rees r. Berrington,(^6) is a clear 
authority. 

Leighf contra. Hite is an incompetent witness;^ for 
he is liable for costs, being a party to the suit on the 
record. 

Nor was Hill discharged from liability, by the indul- 
gence given Hite. The doctrine on this subject is stated 
with too much latitude by the other side. It is true, a 
principal shall never give up a lien, and hold the surety 
bound afterwards. This is the rule laid down in Crough- 
ton r. DuvaL(c) But Bull gave up no lien. 

Besides, Hill is not a mere surety. There was a con- 
sideration personal to Hill: it was a longer forbearance, 
which induced him to execute the deed of trust. He as- 
sumed the debt by this act, on himself. He cannot now 
be suffered to remit himself back, to the original bond. 

RoAifE, Judge. Without deciding upon the admissi- 
bility of Geo. ffite's deposition, so far as it is affected 
by his alleged liability for costs, in the case before us; 
and there being other abundant testimony, the court is 
of opinion, that the appellee Bull, having agreed to wait 
with the said Hite, the principal debtor, one whole year, 
for a moiety of his debt, without the knowledge or con- 
sent of the appellant; thereby making a new contract 
with the principal^ without the assent of the surety^ 

Ca) 2 SaOe. 691. (*) 2 Ves. Jr. 243. (c) 2 CalU 69. 
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Skcbicbbb which not only varied materially the siiQation of the 

1820* 
y^^^^J^^ parties, but suspended his resort to a bill of quia timet; 

Hill this case is brought within the established principle of 

\J\ equity, which was admitted by this court, in the case of 

Croughton and Duval, and the appellant is absolutely 

discharged thereby, from his liability to pay the debt in 

question. 

The decree is, therefore, to be reversed with costs, 
and the appellee decreed to release the deed of trust in 
the proceedings contained; and be also perpetually in- 
joined, from demanding the debt aforesaid from the ap- 
pellant. 



Ooode V. Gait. 



The name of a person ia in the body of a bail bond, but the bond is 

not signed by him; it is error to take judgment against him. 
The sherifT may amend the return. 



Vov. 39th. Galt and Johxson, partners in trade, obtained a 
writ in debt, against Ellis Puryear, from the Superior 
court of law for Goochland county. The Sheriff return- 
ed, that the writ was executed on Ellis Puryear, who 
was ** bailed by TFilliam Ooode,^' The bail bond Is part 
of the record, and though the name of William Goode is 
inserted in the bond, it is signed only by Ellis Puryear, 
and Richard Redford; Redford's name is not in the body 
of the bond. The defendant never appeared to plead, 
and an office judgment was confirmed against Ellis 
Puryear, and William Goode. Goode appealed. 
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Roane, Judge.* The Judgment is to be reversed to ^•T^'* 
the writ, and the cause sent back; with liberty to the ,,^->^^^.t^ 
sheriff to amend his return, if he think proper: and for 
farther proceedings to be had. 

* CabeU absent. 



Ashbj V. Kiger and others. 



A court of equity has jorisdlction to stop proceedings at law, to re- 
Terse a judgment on a writ of forcible entry, in which a second 
writ of resUtudonh as been granted; the first being lost, without any 
&ult in the plaintiff in equity. 

Though equity in such a case will stop legal proceedings hivolring 
only the right of possession, it will do it, without prejudice to an 
action to tiy the ri^t of property. 

The Judge failing to direct a release of errors on granting an injunc- 
tion; this court will respect the principle. 



AsHBT brought ejectment in the district court of Oct 3d. 
Moorfield against Kiger and others, for a piece of land 
in Hampshire; wherein a verdict was found for Kiger 
and others, designating the boundary line between them 
and Ashby; Judgment was given for them accordingly: 
and the; proceeding to take possession under the judg- 
ment, without any writ of habere facias possessionem, took 
possession of more than Ashby thought the judgment 
gave them, or than they had title to. Whereupon Ashby 
obtained a writ of forcible entry and detainer; and the 
jnry having in that proceeding, found a verdict in his 
favour, the possession of the land, of which Kiger and 
others had inijnstly taken possession, was restored to 
him. 

vol.. I. W 
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^?I25** K.icep and others then exhibited a bill in the court of 

1820. ^ 

^^^^^^^.^^^ Chancery of Staunton, setting forth the matters contain- 
Ashby ed in the record of the ejectment, and the proceeding on 
KiiTCT and ^^^ ^^^ ^^ forcible entry and detainer, in the country; 
ethers. Complaining of gross injustice in the last mentioned pro- 
ceedings, but disfindly acknowledging that they had there- 
by been turned out of possession; not pretending that these 
proceedings were irregular^ but insisting only that they 
were contrary to equity; and praying, that Ashby might 
be enjoined from trespassing on the land in controversy^ 
from taking the profits thereof, and that they might be 
quieted in the possession. The injunction was awarded 
till further order, &c. Ashby answered the bill; and 
after various proceedings, first in the Staunton, and then 
in the Winchester Chancery court, the bill was in April 
1817, dismissed with costs, but without prejudice, &c» on 
the ground, that the case was not proper for relief in 
equity. 

In the long interval which had elapsed, the sherifi* had 
lost the minutes of the proceedings on the writ of forcible 
entry and detainer: but the loss being proved to tlie sa- 
tisfaction of the magistrate, who had awarded the writ, 
by the oath of the sheriflf himself; the same magistrate 
thereupon awarded Ashby another writ of restitution; 
which was immediately executed. 

Then on the petition of Kiger and others to the Su- 
perior court of law of Hampshire, suggesting error in 
the writ of restitution, a certiorari was awarded, to rc- 
jnove the whole proceedings on the writ of forcible entry 
and detainer into that court The magistrate returned 
that the record of those proceedings were lost. 

And thereupon the pi*esent suit was commenced by 
Ashby in the court of Chancery of Winchester. In this 
bill, he sets forth the whole history of the controversy 
as above stated, particularly the loss of the record of 
the proceedings on the writ of forcible entry and detain- 
er; and prays^ that Kiger and others may be enjoined 
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from proceeding on their certiorari in Hampshire Sif- OcMBim 
perior court of law, and that he might be quieted in his 
possession of the land in dispute, till Kiger and others 
should establish a better title at law. Chancellor Can* 
refusing the injunction; it was awarded by a judge of 
the court of Appeals; and on the 2nd of December, 1817^ 
the Chancellor dissolved the injunction, on the same 
ground on which he "had at first refuted it, that the case 
was not proper for relief in equity. From which decree, 
Ashby obtained an appeal. 

Leigh for the appellant. 

Said the only point in the case was, whether the Chan- 
ceUor iiad jurisdiction. He clearly hadf for the proceed- 
ings on the i^Tit of forcible entry, are matters in pax$; 
and equity has the same power to relieve against their 
loss, that it has for the loss of any other muniment of 
title. 

Ashby must be taken to have been lawfully put into 
possession of the disputed land, under the judgment; and 
the appellees ought not to be allowed to avail themselves 
of the loss of the record, by which he was put into pos- 
session. 

Wickhanif contra. Proceedings on a writ of forcible 
entry, are not in paw, they are matters of record. A.nd 
if they were in pais^ they are of a criminal nature, and 
a court of equity has no cognisance of tliem. Then the 
party is to be in a better situation by the loss of the re- 
cord, than if it was preserved. If it still existed, the 
judgment might be reversed. Here is an attempt in 
equity to reverse the judgment of a court of law, because 
the record is lost. It is wholly inadmissible. 

Leigh said the proceedings on a forcible entry were of 
a civil and not of a criminal nature. They had long 
lost their original character and were as purely a civil 
remedy as ejectment. 
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OoTOiism * RoufEy Judge.* Tiiis U an appeal from an order of 
the court of Chancery at Winchester^ dissolving an in- 
junction, obtained by the s^pellant It's object was, to 
restrain the appellees from proceeding on a writ of ctrtio* 
rarif obtained by them, from the Superior court of 
Hampshire county, to remove into that court, certain 
proceedings on a warrant of forcible entry and detainer^ 
and that the appellfint might be quieted in his possession 
of the land to which they related, 'till the appellees 
should establish a better title thereto, at law. 

Many years ago the appellant brought his ejectment 
against the appellees, claiming land adjoining that now 
in controversy: in which action, a verdict was I'endered 
for the defendants, embracing the land now in question, 
by a designated boundary. The appellees proceeded to 
take possession of the land, according to the verdict, 
and thus occupied some land which had been long in the 
possession of the appellant. To remedy this proceed- 
ure, the appellant sued out a warrant of forcible entry 
and detainer; and having obtained a verdict, thereupon 
the possession of the land was restored to him by the 
magistrate. After this, it was competent to the appel- 
lees to api)eal from this decision, (as they have since 
done,) or to go into a court of equity for relief: but they 
ought not to have been permitted to harrass the appel- 
lant in both jurisdictions. The appellees elected to go 
into a court of equity; complaining of this measure on 
the part of the appellant, but without charging any ir- 
regularity in the proceedings, competent to give juris- 
diction to such court They only prayed, that tiie ap. 
pellant might be injoined from taking the profits of the 
land, and that they might be quieted in the possession 
thereof. This injunction was granted: but the Judge 
omitted to require any release of errors in relation to 

* CitbeU absent 
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tbe |iroceedings aforesaid; and by its award, the appel- 
lees were again put into possession. 

This first injunction after remaining in court many 
years, was dissolved in April 1817, and the bill dismiss 
sed, on {he ground, thai the case was not proper for re- 
lief in equity. On this termination of the cause, the ap- 
pellant was again entitled to possession. He might 
have taken it himself in a peaceable manner; but he ob- 
tained it by means of a second writ of restitution, award- 
ed by tiie same magistrate, and he now holds that pos- 
session. In tlius obtaining that possession, the appel- 
lant was in no default Although the proceedings on the 
warrant of forcible entry and detainer wei-e lost, where- 
by the validity of his restitution might have been render- 
ed questionable, they were lost through no default of 
liis. On the other hand, the conduct of the appellees is 
not free from censure; they now attempt to deprive the 
appellant of his possession, in a court of law, under the 
writ of certiorari, after having long contested that pos- 
session with him in a court of equity: and they hope to 
succeed in this, in consequence of the loss of the proceed- 
ings aforesaid; a loss which probably resulted from the 
long delay of the appellees in the court of equity, and a 
consequent belief in the magistrate, that those proceed- 
ings would no longer be wanted. They not only wish 
to violate a principle always held dear by a court of 
equity, but also to make use of an advantage, produced 
by themselves as aforesaid. But for the loss of these 
papers this course of proceeding would not have been 
essayed by them. Although the Judge in granting the 
first injunction did not exact a release of errors at law, 
this court in adjusting the controversy between the par- 
ties, must respect the principle. It will emphatically, 
respect it, and prevent the resort which is now meditat- 
ed, under the circumstances which have been detailed. 
There is anotlier principle which has also its due weight 
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OeroBBB \vith the court, and that js, that it is time that this con- 
troversy for the mere pos^tssion of the land, should be 
put at rest It is enough that, ratifying the possession 
where it now is, tiie appellees should be permitted by 
their action at law to establish their title to tlie land. 
This course while it is adequate to every purpose of jus- 
tice between the parties, forbids the appellees to profit 
by their own wrong, and will operate as a bill of peace 
as to this obstinate contest for the mere possession. 

The Judge whose opinion is now before us, seems to 
think, that such a course would be an unwarrantable in- 
terference with the jurisdiction of another forum* In this 
we are obliged to differ from him in opinion. It is but 
the common case, which every day occurs. The tribunal 
of the court of equity, does not act immediately upon 
that of the court of law, nor in any manner disrespectful 
to it: it only acts upon the party, and for good reasons 
existing in relation to him, restrains him frpm proceed- 
ing further. The Judge seems also to think, that the 
appellees should not be restrained in this instance, be- 
cause, on the dissolution of the first injunction, that 
court informed the parties that the remedy was at law, 
and at law only. This court concurs with that in this 
position^ but for the reasons assigned, it restrains the 
appellees from proceeding under their writ of certiorari* 
It expressly admits and recognises their right to pro- 
ceed by a new action. It prefers a proceeding which 
will settle the right, to one which only respects the pos- 
session. 

The opinion of the court, therefore is, that the injunc- 
tion ought not to have been dissolved; and that on a final 
hearing, unless the case should be made difierent from what 
it now is, it ought to be perpetuated; without prejudice, 
however, to any action at law which either of the par- 
ties may be advised to bring, to es^tblish the boundary 
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lie decree is. therefore reversed wil 
m reinstated, aad the cause remandei 
to be finally pi-oceeded in pursuant to these principles. 



between them. The decree is. therefore reversed with ^^"^ 
costs, the injunction reinstated, and the cause remanded, v-^-s/^ 



Garter v. Campbell. 



It is BO objection to the Jurisdiction of one Chancery court, that a 
suit not conclusive of the rights of the partiei^ had been dismissed 
in another district. 

An agreement to sell land contained within specified boundaries, 
supposed to be a g^ven number of acres, at a fixed price per acre, 
X is a sale by the acre, and not in gross. 

Where a sale is by the acre, the right of survey exists, whether reserv- , 
ed or not; and may be claimed at any time before the business is 
closed. 

Ih a case proper for an issue, the verdict is conclusive, where the evi- 
dence is conflicting. 

If land be sold by the acre, at different prices, and a deficiency occurs, 
a jury should assess the compensation. 



Ij? December, 1806, Hugh Campbell exhibited his Oct«25fh. 
original bill against Philip Slaughter and Charles Car- 
ter, in the superior court of Chancery of Richmond, 
setting forth, that in August, 1802, Campbell bought of 
Slaughter a tract of 949 acres of land, according to 
boundaries described in a written contract between tliem, 
at nine dollars per acre for 598 acres thereof, and eleven 
dollars per acre for tlie ottier 351 acres; that Campbell 
had paid all the purchase money, but the contents of two 
bonds, which Slaughter had assigned to Carter, and on 
which Carter had obtained judgments in the district 
court of Charlottesville; and that on a surrey of the 
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OcTOBu land it was found to fall short 82 acres^ tlie value of 

1820. 

which was more than the amount of Uie bonds on which 
the judgments had been obtained. Slaughter and Car- 
ter are made defendants. And the prayer is, that far- 
ther proceedings on the judgments at law, may be in- 
joined; and that Campbell may be allowed a credit for 
the 8£ acre-s deficient. 

In an amended bill, Campbell states, that the land he 
bought of Slaughter, had been bougiit by Slaughter of 
Carter, and was conveyed by Carter, at Slaughter's in- 
stance, to Campbell; that the bonds Campbell gave 
Slaughter, were assigned by Slaughter to Carter, in pay- 
ment of the purchase money which Slaughter had con- 
tracted to pay Carter; that Carter was apprised of the 
consideration of the bonds, and (as Campbell believed) 
of the terms of the contract between him and Slaughter. 
Wherefore, it is insisted, that Carter ought to be held 
liable, immediately, for the deficiency of quantity, &c. 

An injunction was awarded March 20, 1806, for S902, 
with interest from August 24, 1802, (estimating the de- 
ficiency at 85 11 per acre.) 

Slaughter*s answer states, that in March, 1802, he 
bought a large tract of land of Carter, containing, (witli 
24 acres he bought of Whitaker Carter,) 2717 acres, 
according to a survey made by James Higginbotham, the 
county surveyor; and in order to sell it himself more 
readily, he bad the original tract divided into three par- 
cels, by one Franklin, a surveyor. In August, 1802, 
he first sold Campbell one of the parcels, containing 59S 
acres, (as laid off by Franklin,) at S9 pei* acre, and then 
an additional quantity adjoining. The contract was re- 
duced to writing on the 24th August, 1802, describing 
the land sold, by metes and bounds; and then Franklin 
laid off the additional quantity sold, which proved to be 
351 acres. The whole quantity was 949 acres. Slaugh- 
ter avers, that he oflfered to have the land re*surveyed to 
Campbell; but he expressly agreed to take it for 949 
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acres^ more or less, as laid off and computed by Frank- OcroBtm 
lin; by whose computation, all the other purchasers of ^^^^^,^^ 
parcels from Slaughter^ bougKl and abided. Slaughter carter 



procured Carter to make deeds to Campbell, and the 
other sub-purchasers. And Campbell gave his bonds for 
the purchase money, and a mortgage of the land to secure 
the payment. In 1804, Campbell sold the land he had 
bought of Slaughter, to one Rivers, at so much by the 
acre: it was then surveyed by one Christian; and it is 
by that survey that the supposed deficiency of 82 acres 
is ascertained; which deficiency however. Slaughter does 
not admit Slaughter attended Christian's survey: but 
(he says) only for the purpose of completing an arrange- 
ment by which Rivers was substituted as his debtor in 
place of Campbell; he did not consider himself at all in- 
terested in the survey. And it was after Christian's 
survey which shewed the deficiency, that Campbell gave 
his bonds to Slaughter for the whole purchase moneys 
without claiming any allowance for the deficiency; which 
bonds are the same that Slaughter assigned to Carter, 
and on which the judgments were obtained at law, to 
which the injunction had been awarded. 

The answer of Carter states, that in March 1802, he 
sold Slaughter a tract of 2650 acres of land; that by their 
•ontract, the land was to be surveyed, but afterwards 
Slaughter agreed to take it at the reputed quantity more 
•r less; tiiat he is ignorant of the terms of the contract 
between Campbell and Slaughter; that Campbell's bonds 
were assigned hfm by Slaughter in payment of the pur- 
chase money which Slaughter owed him; and that he 
eannot admit the truth of Campbell's bill. 

The contract of sale between Slaughter and Campbell 
of 24th August 1802, binds Slaughter to sell a tract of 
land contained within certain boundaries described, sup- 
posed to contain between 800 and 900 acres, at 29 per 
acre, for 598 acres, and 211 per acre for the remainder, 
the quantity not mentioned in the contract 

VOJi. I. 21 



Campbell. 
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On the 8th of September 1809 — upon bill, answers and 
exhibits, Chancellor Taylor dissolved the injanction. 

On the 1st June 1810, tlie plaintiff not being an inha- 
bitant of Virginia, the clerk demanded security for costs; 
which not being' given, according to order, within 60 
days, the bill was dismissed. And so tlie proceeding was 
at an end in the court of Chancery of Richmond. 

But in August 1811, Campbell preferred another hiU to 
the judge of that court, in vacation, wherein he sets forth 
the terms of his original contract with Slaughter, and 
adds, that the lands Slaughter sold him, were parcel of 
a large tract of 2717 acres, which Slaughter had bought 
of Charles and Whitaker Carter; tliat Slaughter pro- 
cured the surveyor Franklin to subdivide the tract, not 
by actual measurement, but by laying off the parcels on 
the former plat; whereby it was found, that the bound- 
aries by which Campbell bought, contained 598 acres at 
S9 per aero, and 351 acres at SH per acre; that Camp- 
bell gave his bonds for the purchase money, according 
to that estimate; that Campbell, being about to go to 
the western country, sold his parcel to Robert Rivers, 
who insisted on a re-survey; that the land was re-survey- 
ed by Christian, deputy surveyor of the county. Slaugh- 
ter having notice and attending the survey; that it wa« 
found, that tliere had been a mistake in the survey of 
the whole tract sold by Carter to Slaughter, and that the 
part sold by Slaughter to Campbell, fell shoi*t 87 acres» 
which at Si 1 per acre amounts to S957; that Campbell 
having bought by the acre, insisted on a deduction for 
the deficiency; that Slaughter said Carter was liable to 
him for the deficiency, he would arrange tlie matter 
with Carter, and if Carter would not come to terms, 
Campbell might exhibit his bill of injunction against 
Carter as well as himself, and so make the loss fall on 
the right person; that thereupon Campbell gave his bonds 
to Slaughter, for the balance of purchase money, without 
regard to the deficiency^ that Slaughter assigned tim 
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bonds to Carter, who prosecuted them to judgment; that ^**"^ 
Campbell then filed his original" bill, depending on 
Slaughter to see justice done him, and went to the western 
country, but Slaughter answered his bill and denied his 
equity; that the dee^l which Slaughter procured Carter 
and wife to execute to Campbell, was without Campbell's 
privity; that in Campbell's absence his injunction was 
dissolved; and that suit had been instituted, and judg- 
raciit obtained, on the injunction bond, and a scire facias 
had been sued out against the bail. Campbell denies 
any at^tceroent to take the land, at the quantity estimat- 
ed by Franklin, as set forth in Slaughter's answer to his 
original bill; avers that the facts stated in that answer 
are not true, and that his comluct was fraudulent; and 
prays, that his injunction may be re-instated^ and the 
judgment on the injunction bond may also be enjoined. 

Subjoined to the above (which is called a supplemental 
and amendatory UllJ is a petition to the judge of the 
court of Chancery of Richmond, briefly stating the re- 
sult of the proceedings on the original bill; referring to 
the new bill, and to two annexed affidavits in support of 
its allegations, and praying general relief in the pre- 
mises. 

Upon this application. Chancellor Taylor said, that, 
in term time, the order of dismission of the original bill 
might be set aside, and tlie injunction reinstated, but not 
in vacation: and, if this were considered as an original ap- 
plication for an injunction, the common law court which 
had rendered the judgments, being within the district of 
the Superior court of Chancery of Staunton, Ae could not 
grant the injunction. 

And in Nov. 1812, Campbell preferred a bill to the 
judge of the Superior court of Chancery of Staunton, re- 
ferring to his original bill in 1806, and the proceedings 
thereupon; referring also to his supplemental bill of 
1811, and his petition thereto annexed, and Chancellor 
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^820** '^y^'* order thereupon; stating, that he was absent 
from the comroonwealth^ when his original bill was dis- 
missed; and praying Chancellor Brcnvn to grant him re- 
lief as prayed in his supplemental bill of 1811. 

December 89 1813, Chancellor Brown <« granted tiic 
injunction on the usual terms.'^ 

Then Campbell exhibited another am^dotoryfritt, cor- 
recting a mistake in his former allegations, respecting 
the proceedings on the injunction boiid against his sure- 
ties and their bail; and stating that the real proceeding 
was an attachment in Chancery, and decree thereon, in 
the County court, against the representatives of the sure- 
ty in the injunction bond; and praying tliat the Chan- 
cellor would enjoin further proceedings on that decree. 
The injunction was granted. 

The answer of Slaughter to the supplemental and 
amendatory bills and petitions of 1811 and 18 IS, refers 
to his answer to the original bill of 1806; and states, 
that after his contract with Carter, he made a new agree- 
ment with him, whereby he took the whole tract at the 
estimated quantity, more or less, and so he had no claim 
on Carter for deficiency in quantity. He denies the 
new allegations in Campbell's supplement^ bills alto- 
gether; the most material of which were not set up or 
pretended in his original bill. He states, that Campbell'^ 
first injunction was obtained in 1806, and dissolved in 
1809, and his bill dismissed for want of security for 
costs in 1810; and complains, that, in consequence of 
this unusual delay, he had lost the benefit of the tes- 
timony of his three most material witnesses. 

The answer of Carter, is in substance the same with 
his answer to the original bill of 1806. It is acknowl- 
edged by Slaughter, that he has no claim on Carter for 
any deficiency. 

A general replication was filed. 
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There were depositions proving the allegations in Octobm 



Campbell's original and supplemental bills; the deficiency 
in the quantity^ as shewn by his survey; and that Slaugh- 
ter took no concern in the survey: 

Proving the Cficts stated in Slaughter's answers, and 
that an actual measurement was made by Franklin. 

Chancellor Brown ordered a survey. The survey, re- 
ported by the surveyor of Amherst, makes the land hold 
out only B46 acres. 

The cause came on for hearing; and the Chancellor 
ordered an issue to be made up, and tried in the circuit 
court of Amherst, to ascertain, whether the contract be- 
tween Campbell and Slaughter of August 24, 1802, for 
a sale by the acre, had been rescinded by the parties, 
and a new contract for a certain sum in gross (each 
party taking on himself all risk of the quantity sold) en- 
tered into? 

Slaughter's counsel moved the Circuit court to certify, 
that the verdict was against the weight of eWdence; but 
the court said, that there was a great deal of circumstan- 
tial evidence, which it could not state with accuracy, 
and if it had been a trial at law; it could not have grant- 
ed a new trial: and therefore refused such certificate. 
Then they moved the court to certify the evidence given 
at the trial, to the Chancellor; stating the written evi- 
dence, and offering to reduce the parol evidence (of which 
no note had been taken at the trial) to writing, and pre- 
sent it for correction, to the court and the opposite coun- 
sel: but the court thought the parties had no right in 
such cases, to have the evidence certified to the Chancel- 
lor, and that it would be inconvenient in practice and of- 
ten impracticable; and therefore overruled the motion. 
Slaughter excepted. 

Slaughter's counsel upon their exception to the opinions 
of the Circuit court, moved the- Chancellor, to order a 
new trial: he overruled the motion. Then they moved 



1820. 




Digitized by VjOOQ IC 



166 Court of Jlppedli of Virginia. 

OcTOiMn him, to set aside the order dii*erting the issne, because, 
^^^^.^^^^ upon the evidence and exhibits* the issue ought never to 
Carter have been directed; which was also overruled. 
Campbell. '^^^ Chancellor perpetually injoined Carter's judg- 
ments on the original bonds, and on the first injunction 
bond, and his decree on the attachment in Chancery 
against the surety therein; tlie amount of that decree 
being gl499 32, with interest on j5902, pai-t thereof, 
from Sept. 8, 1809, and costs; and being principal, in- 
terest, damages and costs of the sum injoined by the 
Chancellor at Richmond, in 1806, when the deficiency 
was supposed to be 82 acres, rated at gl 1 per acre. And, 
as the deficiency now appeared to be 103 acres, (the 
whole of which he rated at gl I per acre) he decreed, 
that Slaughter should pay Campbell, on account of the 
additional deficiency, S212, with interest from January 
1, 1803, and costs. 

From which decree, the defendants appealed to this 
court. 

Ldghf for the appellant. All the proceedings before 
Chancellor Brown are coram nonjudice. They may be 
considered either as the continuation of a previous suit^ 
or as original. In the first point of view, though the 
Chancellor at Richmond might in term time have grant- 
ed a bill of review, it is clear that the Staunton Chancel- 
lor with co-ordinate |)owers, could neither review nor re- 
verse proceedings in the Richmond Chancery. If this 
be considered an original suit, tlie Chancellor at Staun- 
ton has granted an injunction in direct violation of an 
order of the Chancellor at Richmond; and if it be allow- 
ed, no order of any Chancellor, can be of any force on 
any other Chancellor. 

The issue tried in the court of law was not the same 
issue of fact which was made in the court of equity: and 
was therefore an immaterial issue. The defence of 
Slaughter was not, that a new contract was made, but 
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that the old; contract was executed, according to the sur- 
rey actually made» and the Chancellor directs the jury 
to inquire* whether the old contract was rescinded and a Carter 
new one made for a quantity in gross. Slaughter's de- campbdL 
fence therefore was not embraced in the issue. 

The case of Fleet v. Hawkins,(a) shews the distinc- 
tion, between a sale for a quantity in grosst and a sale 
to abide by a survey actually made, before the contract. 

In the case before us, both the verdict and Slaughter's 
defence, are actually true; the issue should have been, 
on ^e new contract set up by Campbell; the issue di- 
rected then, was immaterial. 

The decree is wrong in its details, in supposing the 
whole deficiency to have occurred in the land sold at the 
highest price, without proof of the fact. It allows for a 
deficiency of 103 acres, when in fact a deficiency is 
shewn, of only 83 acres. 

Wickham, contra. On the question of jurisdiction it 
is admitted, that the proceedings in the Staunton Chan- 
eery cannot be considered the continuation of a suit com- 
menced in Richmond. It is a new bill, and the proceed- 
ings at Richmond are referred to, merely to lay the 
whole case before the Chancellor. It is said the Chan- 
eellor at Staunton was bound by the proceedings in the 
Richmond Chancery. But surely this comity cannot 
bind the ^Staunton Chancellor to give more Sveight to 
Ihese proceedings than the Chancellor of Richmond 
would have given, and even he, would have granted the 
iiy unction if the locality had allowed his jurisdiction, 
after the court of law in which the suit was brought, was 
attached to the Staunton district; or have reviewed his 
decree^ had that been allowable in vacation. 

(a) 6 Munf, 188. 
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OcTowa As to the merits, the verdict puts an end to the con- 
troversy: unless as is said, the issue was immaterial. 

There can be no doubt, that the original contract was 
for an unknown quantity per acre: but the subsequent 
agreement to abide by Franklin's survey, was an altera- 
tion of the original contract^ and to alter any essential 
part of an agreement, makes the whole a new contract; 
whether the contract for a sale by the acre then, had 
been rescinded, was the proper form in which to express 
the issue to be tried. There can be no doubt, that the 
whole merits of the case came fully before the jury, were 
discussed, and have been decided, and if the form of the 
issue was objectionable, it should have been changed in 
the court below. It is too late to object, after a ver- 
dict, and decree. 

Hull V. Cunningham,(6) and Nelson v. Matthews,(c) 
have decided, that a party is entitled to relief for a mis- 
take of quantity. In the case of Fleet v. Hawkins,(<f) 
referred to, the parties had agreed to abide by a particu- 
lar survey already made, and they would have been 
bound by it, whether there was a mistake or not; but if 
a mistake had been made in a subsequent survey, by 
which the quantity was to be determined, equity would 
have relieved against it Here, there is no evidence that 
the parties agreed to be bound by tlie survey. Carter's 
deed was executed without the knowledge of Slaughter. 

As to the error in the details of the decree, it relates 
to res inter alios acta, and the parties to this record can- 
not object to it. 

Stanardf concluded for the appellant. 

He objected first, that a surety had injoined a judg- 
ment against the principal without being a party to it. 
[Mr. Wickham cited West v. Logwood,(e) as an authori- 

(b) 1 Munf. 330. (c) 2 H. a M. 164. 

(rf) 6 Mw^. 188v (tf) 6 Munf^ 491. 
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ty for this, and added, that no objection appeared on the October 
record for want of parties.] 

Vance v. Walker, (f) recognised in Aclin r. Walk- 
.^^9(g) shews, that a contract made, and bonds given 
in pursuance, cannot be varied as to the manner of exe- 
cution, unless supported by a memorandum in writing, 
made at the time. The deeds then in this case fixed irre- 
Tocably the contract as to quantity. The parol agree- 
ment which Campbell sets up would therefore be unavail- 
ing, even if it were proved, but none such is proved. 

The Chancellor by the form of the issue has referred a 
question of law to the decision of the jury. For wheth- 
er the agreement to abide by Franklin's survey, rescind- 
ed the contract, is a question of law. The distinction 
between mistakes in surveys already made, and surveys 
to be made, is without foundation. 

The decree is erroneous in its details, for the Chancel- 
lor has allowed Campbell more than he claims. 

RoAiTE, Judge. The court is of opinion that there is 
no objection to the jurisdiction of the court in the case 
before us. The case made by the bill is as to its allega- 
tions, its objects, and the evidence by which it is sup- 
ported, a new case, with reference to that formerly acted 
upon, by the court of Chancery for the Richmond dis- 
trict: and the power of the Judge of the Staunton Chan- 
cery court is justified by the intermediate annexation of 
lihe county of Albemarle to that district. 

On the merits, the court is clearly of opinion that the 
purchase by the appellee of the appellant Slaughter, was 
by the acre, and not by the tract. This appears mani- 
festly from the written agreement of the parties of Au- 
gust 24th, 1 802. The case of Nelson v. Carrington(A) is 
an authority to shew, that where the original agreement 
is for a sale by the acre, the contract will retain that 

fJJ 3ff.^M. 288. CgJ 2 Munf. 357. (h) 4 Munfi 332. 
vol. I. 22 
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charactert until it clearly appears, that it has been sub- 
sequently changed by the parties. 

The same case shows us, that where the sale is by tht 
acre, a right of surveying exists, whether such right be 
expressly reserved or not. It also proves, that if no 
time be limited for making the election to survey, it may 
be done at any time before the whole business is closed 
between tlie parties. 

These principles sustain the appellee in now making 
his election, and repel the idea of an abandonment there- 
of on his part. He may have been induced to give his 
bonds as by a computed number of acres, on the grounds 
stated by him; and his acceptance of tlie deed which was 
made to him, ought not to bind in this particular; that 
deed was besides, procured by the appellant Slaughter, 
and forwarded to him. It was not emphatically and pe- 
culiarly his act; and the deed is not shewn to have been 
accepted by him, prior to his sale to Rivers. 

As the Chancellor had power in this case, to direct an 
issue to try the material fact in controversy between the 
parties, and tiiere being contrary and conflicting evi- 
dence concerning it, the court is of opinion, that it ought 
to abide by the verdict found upon that issue. Tlie ver- 
dict upon the issue is, therefore, conclusive in this case, 
unless that issue were materially variant from, and in- 
^plicable to, the question controverted between the par- 
ties. The court cannot see that this was in any degree 
the case in this instance. It being admitted that by the 
written agreement the sale was one by the acre, the de- 
fence set up by the appellant Slaughtet* was, that this 
agreement was afterwards changed into one of hazard, 
so far as related to the sum to be paid; or in other words 
tiiat the appellee subsequently agreed to waive his right 
of surveying, and take the tract for a specific number of 
acres. This is all that was pretended on the part of 
Slaughter. He never for a moment admitted, that the 
contract for the sale of the land was totally rescinded and 
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done away; and this was also precisely the meaning of Oerem 



the Chancellor* and is the true construction of the order 
directing the issue. Although that order in its first 
memher, speaks of a rescission of the contract* and also 
speaks of a new contract, both the one and the other are 
narrower! down by the subsequent terms thereof, to an 
enquiry, whether the sale by the acre was converted into 
a contract of risk, as to the number of acres purchased. 
We cannot give into the idea of the appellant's counsel, 
in this r<*speA t, without expunging from this order a ma- 
terial member of it, which was intended to limit and ex- 
plain the preceding terms thereot 

As to the deficiency of the land in question we are of 
opinion, that the extent thereof would regularly be esti- 
mated by NorvelFs survey, made under an order of the 
court in this cause, and to which no objection had been 
taken. The appellee ought not to be bound by the sur- 
vey made between him and Rivers. His prayer of 
general relief protects him therefrom; and Slaughter can- 
not contend, that the appellee is bound by a survey, tho 
binding force of which to himself he has rejected. 

If this case stood therefore, merely upon the written 
contract between the parties, we should be of opinion^ 
that NorvelFs survey is conclusive, and that the decree, 
in tofo should be affirmed. But it does not stand merely 
on that contract. We must bring into the case on this 
question of deficiency, the admissions of the appellee in 
his bill. In the bill preferred to the Judge of the Rich- 
mond Chancery court, and which is also made a part of 
the bill before us, we are of opinion, that the ap)>ellee has 
brought Higgenbotham's survey, with Franklin's sub- 
division tliereof, into this cause. We have no doubt^ 
that he had that survey before him at the time of the 
contract, from his own shewing. That survey is in this 
record, and exhibits one part of the land in controvei*s7 
by metes and bounds^ a3 containing 598 acres^ and 
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o«To»»» another, as containing 351 acres; whereof the former 
was sold at 9, and the latter at 211 per acre. If this be 
the fact, exact justice between the parties seems to re- 
quire, that the deficiency in each part should be ascer- 
tained by a jury, and that compensation be made there- 
for, according to the prices respectively agreed to be given 
for them. The decree has made compensation for all 
the deficient land at the rate of gll per acre; whereas 
it may turn out that the deficiency exists in the other 
■part: a tract bought by the appellant at 29 per acre. 

With this variation the decree is approved: but it must 
be reversed with costs and the cause remanded, in order to 
be finally proceeded in as to the measure of relief, pur- 
suant to the principles of this decree. 



Mosby V. Taylor. 

A court of equity will relieve against back interest secured by way 
of penalty. 



Feb. 16th. W. and L. MosBT by their bill in the Richmond 
Chancery, prayed an injunction to prevent farther pro- 
ceedings on two forthcoming bonds, executed by them to 
Taylor, on the ground, that the penal bills on which the 
judgments at law had been rendered, were altered after 
delivery, without the knowledge of the plaintiffs, which 
prevented their making the proper defence against the 
back interest in the court of law. The bills on which 
the judgments were obtained, were <*to pay by a given 
day, with interest fh)m a prior day if not punctually paid, 
and then followed a penalty of double the amount of the 
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debt The erasure alleged was of the words ^^ if not ip^^^mmt 
punctually paid,*^ which had the mark of a pen drawn 
oyer them. To prove that the erasure was before de- 
livery, several affidavits, and a third penal bill executed 
at the same time, and for part of the same debt, were offered 
in evidence. The answer denied that the erasure was 
after delivery. The Chancellor dissolved the injunction, 
and Mosby appealed. 

J. Robertson and 8. Taylorf for the appellants. 

The injunction was dissolved for want of sufficient 
proof that the erasure was after delivery. We maintain 
the proof is adequate; and Waller v. Long(a) shews, 
that a note or bond purporting to bear interest from the 
date if not punctually paid, is a contract with a penalty 
for default, against which a court of equity will relieve. 
If it be said that there is no occasion to come into equity 
for the erasure, which is a forgery that cannot alter the 
contract at law, the answer is, that the penalty gives 
jurisdiction; and the party should stand in the same si- 
tuation in equity, that he would have done in a court of 
law, had the contract remained unaltered. 

Leighf contra. One comes into equity on the con- 
science of his case. The plaintiff admits he owes the 
debt: and that he would pay the back interest, if he was 
not punctual in the payment of the principal. The injunc- 
tion too, was for the whole debt, when there is no disptrte 
except as to the back interest. Waller v. Long, is a 
technical exception founded on the particular penalty, it 
has no application to a case like this. There is here no 
proof that the erasure was after delivery, which is the 
foundation of the defence. 

Roane, Judge.* The decree is to be reversed; the 
injunction reinstated, and made perpetual as to the back 
interest, and to be affirmed for the residue. 

(a) 6Munf. 71. 
• Brooke absent. 
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Trent v. Trent's Executrix and others. 



Directing by wUl " the payment of all just debts," charges the whole 

estate; which charge is not released, by a subsequent selection of 

particular parts to be sold for that purpose. 
Charging the whole estate with particular debts, lets in every creditor 

on the whole estate. Qumre, 
An annuity, is a legacy charged on the whole estate, not specifically 

deyised. 
The hehr is entitled to the real estate, though charged with debts, 

until convicted of mismanagement, or misapplication of profits. 



Feb. rth. Edward W. Trext of the town of Manchester, hav- 
ing a wife, a brother, Dr. J. Trent, and a sister, Mrs. 
Leiper, but no children, and being the proprietor of 
lYent*s Bridge over James river, a stone quarry and 
lands adjoining, and sundry lots in Richmond and Man- 
chester, and other property real and personal, made his 
will on the 29th of March 1818, which contains the fol- 
lowing clauses: •< / direct the payment of all my just debts, 
<< and wish the whole of my Richmond property sold 
^^for that purpose, and my land in Dinwiddic* together 
<< with as many of the lots in the town of Manchester ^ not 
^^ including in the number , these devised to my wife as wiU 
" be sufficient; I wish my executrix and her friends here- 
<< after named, will sign such conveyance of all my estate 
^^ as the several banks may require to secure them, not 
<< doubting but that they will give such indulgence as to 
*< effect a sale without saenfidng the property. I shall re- 
'* ly much an the liberality of the Bank tf Virginia.** And 
after directing that no part of his property should be sold 
to Wardlaw & Co. within twenty years, for the purpose 
of enabling them to conduct water through his land^ ex- 
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cept under certain circumstances, he devises to his wife, Pi»toiit 

his land on the Manchester side of the bridge, together ^^^^p..^^,^ 

with his household and kitchen furniture,- his negroes, Trent 

and fifteen hundred dollars a year, the monev for life, the ^ J' ^ 

^ ,11.. Trent't ex«- 

residne as her absolute property, shf to have at all times cutriz and 

the u$e of the bridge, in selling rock and passing toll fru^ otiici* 

He then gives a legacy of six hundred dollars to his 

adopted daughter N. E. T. Callaway; the residue of the 

iinlK is in the following words: << I am under an obliga- 

'^ tion to make provision for two unfortunate females that 

** owe their existence to mo, of which I recommend them 

<* to my wife and my affectionate brother to do as they 

<* think best, they have power under this will to do what 

** they think best If N- ^. T. Calkway shall die be- 

*« fore my wife, or after the death of my wife and not 

** married, or married and without issue, and my wife 

^^ shall not have disposed of the property hereby given to 

*< her, of which she is at liberty to give, sell, or will as 

*« she pleases, and not accountable to any person in the 

*« world for her acts, she will recollect at her death the 

«« quarter from whence it came: if she should die without 

«^ will, the balance, or the whole of the undisposed part 

** of this property will go to my brother and sister, and 

*• she will, 1 hope, make provision for the unfortunate 

^' persons heretofore mentioned or alluded to, she knows 

<< to whom I allude, my brother also. I rely on their 

^< justice and magnanimity. I appoint my wife soleexe- 

'« cutrix of this my last will, and my brother John Ro- 

<*bertson, attorney at law, and John G. Smith her 

*• friends, to aid and assist her in the execution of 

<^ this will. I wish she may not be ruled to security by 

<* the court My library I give to John Robertson, and 

<< Lot 216. I recommend the best understanding between 

^ my friends and family with my most amiable and «£- 

« fectionate wife, and trust she may live through this 

<< life with as much comfort as this world will afford, 

«* «he deserves every blessing. I write this in great bastff 
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*'«■«»'*»» **I am sick at the time or should copy it over. It wil! 
vJ^^ "do-" 

Trent « E. W. TRENT." 

y. 

Trent's exe- " I estimate my estate at Two Hundred and Fifly 
^'Shei!^'^ " Thousand DoUarsJ' 

The testator died soon after, and the widow, Martha 
Trent, qualified as executrix. 

In September 1819, she filed her bill of injunction in 
the Suprior court of Chancery for the district of Rich- 
mond, referring to the will, stating, that she had authority 
thereby to pledge all her testator's property for the pay- 
ment of his bank (]ebts; thaWier annuity is a charge up- 
on the whole estate; that the bridge was the most piHi- 
ductive part of the estate, and that if the tolls were di- 
verted from the payment of the testator's debts and her 
annuity, it would be highly injurious both to the estate 
and herself; that she had sold the personal estate not de- 
vised her, and applied the proceeds, deducting expenses, 
and a part of her annuity to the payment of debts; that 
debts were still due to a large amount, great part of 
which were due to the banks; that Dr. Trent and Mrs- 
Leiper having failed in a writ of unlawful detainer to 
obtain possession of the bridge, the former had surrepti- 
tiously taken possession of it, and of the toll-house on 
her land, had got the toll books and was in receipt of the 
toll; that by his keeping possession of the only produc- 
tive part of the estate, the personal property bequeathed 
her, will become in tlie first instance subject to the pay- 
ment of debts: slie prays an injunction prohibiting them 
from the receipt of tolls; and to compel tliem to put her 
in possession, until they shall give her security for her an- 
nuity, and for the application of the residue of the pro- 
fits to the payment of debts; and if necessary, that all 
the property not devised to her, should be sold for the pay- 
ment of debts. 
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An injunction was awarded prohibiting the defendant ^**J^^*' 
from receiving toll, and from the use and possession of ^^.^-^v'-i^/ 
the bridge, &c.— and if the defendant should refuse to . Trent 
deliver, &c. the mai*shal or the sheriff of Chesterfield _ \ ^^ 
vras directed to take possession^ ^c cutrix and 

The defendant Joseph Trent answered — insisting that ^"**'*' 
himself and his sister had a right to the possession of the 
bridge, and that the complainant with himself and the 
other persons named in the will, had only a collateral 
power to pledge it for the debts to the bank; tliat the 
rights of the banks were transferred to hiln, as he had 
been obliged to take up the testator's notes, of which he 
was indorser to the amount of 8^2,000; he avers that he 
is willing that such sales may be made, as are necessary 
and proper, for the payment of the debts, and justice and 
expedience may require; but objects to the complain- 
ant's having possession of the bridge, and applying the 
profits to her own use; he also objects to the process 
which has been awarded, as being irregular and illegal; 
and says, that the bridge may be injured by casualties, 
and suffer for want of repairs^ if taken out of the hands 
of the proprietors. 

Mrs. Leiper also answers, referring to Doctor Trent's 
answer, and alleging that the estate of her deceased 
brother, is indebted to her, to the amount of 40 shares of 
Virginia Bank Stock. 

The deposition of John Robertson^ tlie agent for the 
complainant, is taken in the cause — it proves that the 
estate was much in debt; that the defendant Joseph Trent^ 
was largely a creditor, and details various communica- 
tions between the parties, in relation to their controversy. 

On a motion to dissolve the injunction, the court re^ 
jected the motion, and directed a commissioner to state 
accounts, &c. and ordered the sheriff of Chesterfield who 
had taken possession under the order of court, to restore 
ae bridge, and pay over ther profits, &c. to the plaintiff; 
rendering an account^ &c. 

TOT.. I. S3 
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Pmbbuabt From this order and decree the defendants prayed an 

1821. , '^ "^ 

^^^^ appeal. 



Stanard for the appellants 



Trent 

V, 

Trent's exe- 
cutrix and The first objection I have to make to the order of the 

^^^^' Chancellor taking the possession of the bridge from the 

appellant is, that it is in effect a peremptory ejectment, 

granted on an ex parte application, in vacation. 

The assertion of this unheard of power is sought to be 
vindicated by the general power of the Chancellor to 
. award injunctions. Granting injunctions ex vi termini 
imports a power to prevent some impending injury, and 
not that of redressing a wrong already done. The very 
object of an injunction is to keep things in the cxindition 
in which they stand when the application is made. In 
England the whole proceeding is in personam. Our law s 
bave scrupulously guarded against all changes of pro- 
perty, without, allowing to the party the benefit of an ap- 
peal to correct errors of law. Every interlocutory 
order in Chancery professing to change the possession, is 
subject to revision and reversal by this court. But there 
is no appeal from a pending injunction^ tolerate the prin- 
ciple now asserted, and one may be turned out of his 
house, in the most inclement seasons, by ex parte pro- 
ceedings, in vacation, of which the fii*st intimation he 
has, is the order to leave his own fire-side, and family 
mansion. Thei-e is no precedent for such a proceeding 
in any volume of cases; no principle to sanction it in 
any w riter on equity. 

As little can the powder be maintained under the law 
giving authority to the Chancellor to grant ne exeats. 
That proceeding is justified only by the strong necessity 
of the case: only on the supposition, that the property is 
about to be removed beyond the jurisdiction of the court. 
But the bridge cannot be removed. A ne exeat to arrest 
the removal of fixed property is an absurdity in law, and 
a solecism in language. The whole proceeding of the 
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Chancellor is then, unknown to oup laws, unheard of in Febrvabt 

1821 

our courts; it is hazardous, mischievous in its conse- 
quences, and arbitrary in its nature. No case then, Trent 
could warrant such an inter|K»sition of the Chancellor, ^• 
but this case, would be wholly beyond the reach of the eutrix md 
Chancellor, if in any imaginable instance he possessed o^^^^n. 
the power he has asserted. 

The executrix has only a collateral claim at best, to 
secure the payment of her annuity, and of debts gen- 
erally. But that does tiot authorise the executrix to take 
the real property from the heir. Courts have never gone 
farther where lands are charged with payment of debts, 
than to create* an implied charge on the realty in the 
hands of the heir.(a) 

The clause in the will then, gave to the personal rep- 
resentatives, no right to the possession of the real estate. 
The Chancellor has not observed the distinction whicb 
exists between an express power to sell, and a charge 
by implication on the real.. He has proceeded on the 
authority of •tfaiMaA7.(fr) Donne v. Lewis,(c) contains the 
law at this time for. the order of subjecting property to 
the payment of debts. There is but one case contrary 
to the doctrine there laid down: in Newman v. John- 
son,(d) it was held that «*a devise that debts and lega- 
<< cies being first deducted, all the real and personal to 
<< J. S.,^^ was a devise to sell for payment of debts. 

But if the testator had authorised the executrix to sell- 
the real, for payment of debts, the executrix would not 
have had a right to take possession of the real estate. 
For such a power however clearly expressed, would not 
break the descent; the realty would pass to the heir 
subject to the devise.(e) 

(a) Prec. in Chan, 262» 397, (J) 1 Vem. 45, 1 Mad. Ch. 

430. 3 V<t9,jr 738, 551, 359. 483. 

(A) 1 Mad. 4t7A, (e) 1 Bro. Ch. 137, Bennet v. 

(c) 2 Br. Ch. 263. Newton. 
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Fkbrvabt The executrix then has a mere power to sell, and that 

^^^^^^^.^^ is derived not from the power given in the will, but from 

Trent the act of Assembly in conjunction with it, which pro- 

Trent^s exe- ^^^^^» ***** *^^ ^^^^"*®^ or administrator may sell, where 

cutrix and the will appoints no one for that purpose. Prior to the 

act of Assembly, the sale could only have been made by 

a trustee appointed by the Chancellor for that purpose. 

Mrs. Trent is by the will devisee, and legatee of an 

^ annuity. As devisee she surely has no right to proper- 

ty not devised to her. As legatee of the annuity, she is 
a ci-editor to tliat amount, but no creditor under the will 
ever claimed possession of any pai*t of the realty, and 
much less a creditor by legacy. The will charges the 
payment of debts, on the realty, but not of legacies, and 
a legacy unless expressly charged on realty cannot be 
by implication. It may be said that if debts are paid 
out of real estate, her annuity shall be charged on per- 
sonal estate; but if the right exist, it extends only to 
substituting her in place of specialty creditors, who had 
themselves no right to possession of the real. Even if 
the annuity had been by express words charged on the 
bridge, the heir would have the right of possession of 
the bridge, and to the residue of tolls. 

S. Taylori contra. The bill charges that the whole 
personal estate of the testator is disposed of: that the de- 
fendant had tried an unlawful detainer and had been de- 
feated, and nevertheless had, in the absence of the keep- 
er of the bridge, taken possession of the toll-house, with- 
in the limits of the land devised to Mrs. Trent. The 
order of the Chancellor is, that the defendant shall be 
injoined from receiving the tolls, if the injunction was 
proper, the appointment of ^ receiver was a matter of 
course. 

Mrs. Trent, is the legatee of an annuity, and we may 
go into evidence aliunde to shew that the testator de- 
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signed to charge the payment of it, on the real proper- P»»»irAaT 
ty*CfJ ^^ ^^ **® ^^^^ parol evidence is admissible. ^^^^^^^^ 
But in this case the face of the will proves that it was Trent 
the intention of the testator, to charge the real with ^7,^ ^ 
payment of the annuity, for there was no other property cutm and 
not specifically appropriated, on which it could be charg- o***"* 
ed but the realty. 

The preference given by the common law to the heir 
so much relied on, has no existence in Virginia: our stat- 
ute of descents has destroyed every pretext for such 
preference.^^^ 

And even in England, annuities are chargeable on the 
real estate.(/i) There is no diflerence between charges by 
implication, for the payment of debts, and of legacies; 
and it is clear, that debts charged by implication bind 
the realty.(i) » 

In this case it is to be remarked, that the annuity is to 
a wife entitled to dower in the real estate; and this tes- 
tamentary provision is instead of dower. She is tiien a 
purchaser for a valuable con8ideration.(fc) 

The heir should at least give security for the payment 
of the annuity: that may be demanded wherever the le- 
gacy is payable at a future day.(Q 

JF. Hay 9 on the same side. It is unimportant, who 
has the right to execute the trust. The rights of Mrs. 
Trent in her individual character, are enough to warrant 
the decree. Nor does it matter whether the order was 
made in term or vacation. The bill states that the toll 
house descended clothed with trusts, the power of the 
court is clear if a trust existed; is that the case? 

CfJ 1 fViuh. 96, 272, 56. (0 3 Vet, Jr. SSU 2 P. JFmt. 

(jg) 1 Woih, 100-1. 190, note (2) 

ih) 2 Vem. 228. 1 Ves, 499. q,) 1 p. ^^. 137. 

2 Vem. 443. 

(0 Wyate^ Pr. Reg, 270. Mib. 273. 1 Mad. 178. I Br, Ch. 105 

3 -P. fViM, 299. 
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'*ia2^* There are cases in which creditors come in to be sat- 

^^^^^^^^^ isfied out of a trust fund, and the personal estate being 

Trent exhanst^d the Chancellor has appointed a receiTer.(ni) 

^ \' In this case the profits are liable as well as the subiect: 

Trent's eze- • / .... .... 

catrix and and the reason for a receivers being appointed is the 

^'^*^*"* stronger^ from the destructible nature of the property. 
We have then, to sustain our case, to shew only, an inter- 
est in Mrs. Trent; and probability that the personal es- 
tate is already exhausted. That is charged in the bill; 
the answer neither admits, nor denies it; and the depo- 
sitions prove not merely the probability, but the certain- 
ty of the fact 

The equitable construction, and operation of such de- 
vises, as to the liability of respective portions of the tes- 
tator's estate, has often been considered by the courts in 
England. The court is referred to the numerous cases 
witliont commentary, fn^ The will charges the annuity 
on the whole estate, (oj and the implied charge binds 
the bridge. 

There is no distinction between charges by implica- 
tion of debts and legacies; if there were, one would 
think it should be in favor of legacies. 

Leigkf on the same side. This court is now sitting 
in judgment on an appeal from an order of the Chancel- 
lor, made in term time and not in vacation. If the de- 
cree be right in its main principles, but wrong in its 
details, it will be corrected and not wholly reversed. 

The general direction that debts shall be paid, charges 
the whole real estate with all the testator's debts. The 

(m) 8 Fef.jr. 71. 

(n) 2 Vet. 568. 1 Br. Ch. 455. 3 Ves.jr. 738. Shalcroft v. Fin- 
den. That the annuitant had the right to come into equity to aub- 
ject the realty. 3 Br Ch. 347, 351, note. VP. WtM, 729. 8 Vet. 
Jr. 382, for the whole doctrine. 

(o) 4 riner, '«Chapge." D. pi. 15. 
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cases are numerous to shew that soch is tbe eSsct of a TmwaMMx 

1831. 
clause in tlie commenceiBent of a wilU fpj and the rea- ^^,^^^.^ 

son is the same wheresoever tbe clause occurs in tbe Trest 

^iH- Treat's eie- 

If the real estate is charged with the payment of debts, ontrix mnd 
the real estate descended must be subjected, before that ^^'^^'^ 
specifically devised to the widow, (gf) 

The annuitj is a pecuniary legacy charged on the real 
estate descended, from the plain intent of the wUL The 
personal estate is inadequate to the payment of debts; it 
cannot be charged on the personal property given the 
-widow; not on property specifically devised for the pay- 
ment of debts; and there remains nothing on which it 
can be charged, but the real estate descended. 

If the annuity be in lieu of dower, the widow is a pur- 
chaser for value.(r) The court has generally a power to 
appoint a receiver in such cases, where the heir refuses 
to give security: or it may even direct the descended 
property to be sold, and hold the proceeds subject to the 
annuity. 

No matter in what right the defendant holds, the trust 
attaches to the property in his hands.(5) 

Wickhamf concluded for the appellant. From the na- 
ture of bank debts, the moment the defendant assumed 
the payment of the debt due the bank by the testator, the 
estate of the testator was discharged, and Trent the de- 
fendant to the bill, became bound for the debt This at 
once makes the defendant a creditor of the testator's es- 
tate to a large amount. But for this prior and stronger 
claim, the complainant might have had all that she has 
asked. 

(p) 1 Sr. Par. Ca. 511. 1 Fet. (r) 1 P. Wm*. 679, 549. 5 Ve^. 

Sri. 3 Vet. Jr. 551, 73B. jr, 359. 2Mk.4Q4. 

(^) 2 Mc. 424-7-9. 2 ^r. Oh. fO 'ones v. Pu§^, 8 fw. jr. 

263. 2Ve8.jr.n4i. 71. 
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^?8^T" ^^ ^^ iiicontestibly shews, that the testator design-' 
^^^,.,^^,^^ ed his heirs should take the bridge. He gires to his 
Trent wife a right of passage over itj a provision wholly un- 
^ J^ necessary and even absurd, on the supposition he had al- 
cutrix and ready given her the subject itself, 
otiiers. gy ^|jg ^j^^ construction of the will, the widow is de- 
visee of certain slaves; of household furniture; and le- 
gatee of an annuity of gl500 per annum. If the estate 
be insolvent, she can receive no portion of the property 
thus devised; and whether it be so or not, she must be 
postponed to the defendant to the bill, who is a creditor* 
If not, it would be to take from the defendant's pocket 
without any equivalent, the whole bank debt which he 
has assumed to pay for the estate. He enters on the 
property as heir at law, which he is entitled to do: but 
even if he entered as a creditor (for he unites both 
characters) the widow whose right is subordinate, has 
no cause of complaint. Had she the possession, she would 
be obliged to give security to account for the profits wiiich 
must be applied to the payment of the debts due the de- 
fendant, before any part is appropriated to the discharge 
of her legacy. The defendant exempts her from this 
responsibility without the least prejudice to her interest: 
she cannot therefore desire the possession for any equita> 
ble purpose. 

The case does not present a proper subject for an in- 
junction. It is not one in its operation. It is in fact 
a writ of habere facias possessionem. The Chancellor 
proceeds upon the supposition that the descent is broken: 
but a devise that debts shall be paid does not break the 
descent. He perhaps has misapplied an expression used 
in MaMoXf that ^^the testamentary disposition rides 
over the title of the heir," the real meaning of which, is 
no more, than that the heir takes the property subject to 
the charge, and in subordination to it* 

It is not pretended that the original order of the Chan- 
cellor was right: and that being the foundation of all the 
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sufaseqiieiit proceedings^ it is tantamount to a confession ^J?^*" 
of error throughout. s^-v-^/ 

The case of Jones v. Pugh,(f) which is relied upon, at i>ent 
most proves only the power of the court, where a proper f^^^^\ ^,^ 
case occurs for its interpo<)ition. The power in conreiv- cutnx and 
able cases, surely does not prove the propriety of its in- "' 

terference in this. It is a rule in marshalling assets^ 
never to take the estate from the heir until the personal 
estate proves insufficient; another rule of marshalling 
assets is, that the heir is not responsible for profits; it 
is true that ^ creditor may extend the lands; and equity 
follows the law. hut neither law nor equity will subject 
the profits in the hands of an heir or devisee, when they 
accrue before judgment 

Admitting the power of the court asserted under the 
autiiority of Jones t. Pugh,(^ttJ the question recurs, is 
this a proper case for the exercise of such powerf 

Whenever a receiver is appointed, it is on the supposi- 
tion that the person in possession is not to be trusted. 
Is the defendant unworthy of this trust? If any injury 
can result from his possession it is to the creditors: but 
they are thrown on another fund. Whereas tlie defend- 
ant's debt is to be paid out of this very subject He is 
obliged to account for the debt he has assumed even 
should the estate prove insolvent; and to take the com- 
plainant's annuity out of this fund would be a fraud upon 
the creditors. He ranks first in the order of creditors 
on this fund, and unites to that character the quality of 
heir to the testator. The property then cannot be in 
safer hands. The very objection drawn from the perish«» 
able nature of the subject proves the superiority of his 
claim, for there is no one so strongly interested in its 
preservation. Even if the complainant had possession 
of the bridge^ we could sue to divest her, or for the pro- 
fits* If we be called on to marshall the assets, we say 

(0 SFw.^r.n. {u) Ibid. 

TOji. I. 24 
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IPEPRV4M1 we are applyipg them according to ihfi ^i^ibrntion e(|iu- 
^^ ' ty makes. 

Tre^ liaviDg taken this geIl^f fU imv of fbe ca^e, I come to 
T. reply more in detail to the several arguments on tho 
PHtrixan4 other Side. 
9tiicf^ And 1st, That the apnuity is chl^*geahIe on the real 
property. 

The parol evidence resorted to, to prove this intention, 
is inadmissible^ Shermer t. Shermer^ and {pennon v* 
M*Boherts9(^Tj were not cases in which parol evidence 
was admitted to explain the intention of the testator. In 
cases ip which parol evidence has been admitted it has 
been confined to e^^planations of the true intention of the 
testator; here it is offered to shew his situation. And if 
the court will look into the acti^al state of his affairs, it 
^vill find the testatpr was wholly ignorant of it; he esti- 
mates his estate at more thi^n £200,000. It is insisted 
that his charging debts on the real, is proof that he knew 
the personal estate was insufficient to pay his 4ebts« 
The inference is not necessary. And if he meant to 
charge the legacies on the real^ why did he iiqt dq it ex- 
pressly, as he has the debts? 

It is a rule of law that the heir shall not be disinherit- 
ed by implication. The rule is a wise and politic one; 
the objectioTis made to Uf apply not to the rule, but to 
the particular application pf it» to the English law of 
descent; our statiite has altered the persons who are 
heirs, but the rule remains unchanged: and this court ia 
hound to respect it 

It is said that, legatee^ stand in place of creditors^ 
having a right to be satisfied out of this fund, which 
brings me to the dd point made by the other side. 

But debts are not charged on the lands, except that 
due by tlie defendant. The clause in the will is, that 
particular real property shall be sold, and then ^as 

(«) 1 Wctsh. 366. Ibid. 96. 
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mmy of tiie lots in the towft of Mtfncliegter as wU be F*B»iTAmt 
9uffidtntf* which confines the charge to the Manchester ^,^p>^^-^ 
lots, and the property speciftcaffy directed to he sold. Treat 

The 3d point, that the legatees may matf^all the as- y^^^Jj ^j^. 
sets, thereftire fails; for debts cannot claim satisfaction cutrix and 
ovt of this fond; and legacies being hi thenr place, can be ^'^^'^ 
in no better condition, fiat suppose the debts had been 
a charge on this subject, legatees can stand in place only 
of debts that have been satisfied out of the personal es- 
tate, that might have ranked on the real. But a legatee 
shall never rank as against the devisee of Teal estate; 
for both are objects of the testator's bounty, and he who 
has the possession shall hold it. A legatee can only 
claim against the heir, not against a devisee, and surely 
a legatee can have no better right against a devisee 
merely because he is also heir. 

The widow can derive no advantage from the circum- 
stance of her having no dower allowed her. She might 
have insisted on her dower, but in that case she should 
not have acquiesced in the wilf. She has submitted to 
the will, and she must take all the consequences of her 
act But if she could claim right of dower in the bridge, 
it would be to one third of the tolls: not to the entii*e 
hridge. The clause allowing her to pass toll free, nega- 
tives the idea, that the testator intended she should re- 
ceive any portion of the tolls. 

Something was said of the toll house being on land ex- 
pressly devised to the Widow, but it id* a mere accessory, 
ai)d wilt fellow the principaf subject 

Ro AiTB, Judge.* The coart is of opinion that accord- 
ing to the true construction of the will of Ed^vard W. 
Traitt a charge was created upon the whole estnte, for 
the payment of his debts. It was created by fliese wonb 
in tiiat wilH*-*^* I direct the payment of all my just 

* Brooke AbM^t 
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psBBvAftT debts;*' and is not retracted by the subsequent selectioB 
y^^^^,^.^^^ of a part of his estate, to be sold for that purpose. The 
Trent devisie being in the first instance pure and simple, for the 
TrtnJs exe- P*^"*^"^ aforesaid; is not made conditional by what fol- 
cutrix and lows in another sentence, and respected the peformance, 
^^' and not the substance of the grant; which regarded 
rather the mode in which the pay ment should be made, than 
the question whetiier the payment should be made at all. 
Mor is this construction varied by the probable mistake 
under which the testator laboured as to the sufficiency of 
the property selected to pay the debts aforesaid. Esti- 
mating that property by the very high scale of value, by 
which he estimated his whole estate, and which the pe- 
culiar character of the times justified, there could be no 
doubt in his mind of its adequacy; and if so, his will did 
not contemplete a contrary state of things, nor, conse- 
quently, revoke the unqualified charge in it, before no- 
ticed. 

The court is further of opinion that, exclusive of that 
charge, the result would probably be produced, by the 
express charge upon all the testator's property in favor 
of the debts due to the banks, and by the consequent right 
of his other creditors to throw the bank creditors upon 
the other and ulterior property, so as to get satisfaction, 
themselves, out of the property which was particularly 
charged and selected. 

It is fbrther the opinion of the court that the whole es- 
tate of the testator, not specifically devised or bequeath- 
ed is charged by his will to pay the legacy or annuity of 
21500 per annum^ given to the appellee. We are to con- 
sider it, because this fact is charged and relied on in the 
supplemental bill, and because sufficient facts are dis- 
closed in the testimony, in relation to tlie insufficiency of 
the personal estate, to shew that this must have been in- 
tended by the testator. If he meant the legacy to be 
paid at all, he must have intended that it should be 
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eharged ou the realty: yet this charge should not rest FiB«vAmT 
exclusively on the bridge now in question, not only be- ^^p.^/-^ 
cause there are no words in the will so as to restrict it, Trent 
but because an annuity which was intended for the main- j^^^'^ ^^^ 
tenance and support of the widow, for life, ought not to cutrix and 
depend on the existence of a subject which is of a nature 
peculiarly destructible. The appellee is therefore in 
ibe condition of a legatee having her legacy charged up^ 
on land, and her claim as such, must be postponed to 
tliose of the creditors having a lien upon the same sub- 
ject 

We cannot consider that the appellee has a claim npou 
fhe bridge in que43tion, in part of her right of dower in 
the real estate; nor that the annuity in question was in- 
tended to be in lieu of dower, and therefore (as it might 
be contended,) has a pre-eminence over a mere and simple 
legacy. Neither of these grounds of claim is asserted by 
tfie bill or proved by the testimony. We cannot make 
the appellee's case better than she has made it. We 
eannot injure the appellants by sustaining grounds of 
claim which were neither charged nor proved on the part 
«f the appellees, nor could have been regularly disproved 
by the appellants, as they were not put in issue by the 
pleadings. We can only consider the appellee's claim, 
upon this record as a simple legacy. 

Subject in common with all the other real estate to pay 
the debts of the testator, and this legacy in subordination 
to those debts, the bridge in question descended to the 
present appellants. They took it, liable to the charge 
aforesaid, and they only in the first instance were en- 
titled to the possession. The possession ensures to them 
not only on general principles, but by a construction 
growing out of the particular provisions of the will in 
question. A general right of possession in the appellee, 
of the bridge aforesaid, is inconsistent with that provision 
in the will, which gives to her the use of it for particular 
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^'iS^^ ptniMMes* The riglit of pcysseasioA thtts dmiblf ^Aratt^ 

^^^^^^^^^ teed ta the present appetkints* ongtit ncrt to be 4)dftiirfced^ 

Trent until a cban^ of possession shovM be roa^ fiecesBfkry^ 

Trcat^ ea©.*** fulWwent of the diaa*^ impssed em ih'm properly \iy 

Miknx aaid the wiM; or until some aitsinsmigeinent thereof^ or nAih 

^^^^'^ applictttion of its profits, should render it improper thail 

the a^^pellees sbouM bold the possession am j longer, in 

either of tbese events however, the case ouj^ fo be pre* 

viously made out, to justify the interposition of the court. 

Until the chan^ shall be shewn to be necessary, the re-* 

gular principles of the common law, in relation to the 

po6session ought not to be departed from. They ought 

not, especially in this case, in which the appellants have 

superadded to tlieir characters of heirs, tliat of extensive 

creditors. Nor ought this peculiar kind of property 

which i9 always in want of repairs, and is emphatically 

liable to destruction, to have been lightly taken from the 

owners^ and put into the hands of a mere barliif. The 

permanent intierest of all the parties would strongly lean 

against such a proceedure. 

We are therefore of opinion, that the change of posses- 
sion of the bridge rn question was, in this case, irregular 
and premature. Circumstances had not yet been dis- 
closed to the court, sufficient to justify a change of that 
possession. It had not yet been shewn that the appel- 
lants were misapplying the proiks of the bridge; or that 
they had been required, or had refbsed to give secorHy 
for the due application thereof. The main ground of the 
present proceeding was on account of the appellee herald 
Without either charging or proving-, tbtft she had any 
claim of greater dignity than that of a mere le^tee, she 
gets in* the van of the creditors, and claims to posses^ 
and occupy for her own use, property which may eventu'- 
aUy be exhausted by theui^ So far as respects her own* 
rights, she asks a decree from the court which is not justi- 
fied by the premises she has esb^sliedf and which may 
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aer^ be propert on account oC tiie superior and conflict- '**^^ 
ing rights of the creditors. 

We are therefore of o|miion» the decree is erroneous^ 
and ought to he reversed, so &r as it conflicts ¥dth the 
foregoing principles; that the injunction should be dis- 
solved; the possession of the bridge restored to the ap- 
pellantSy and the cause remanded to be further proceeded 
in, pursuant to the principles stated in this decree. 




Metcalfe r. Battaile. 



A negotiable note U not as to the indoner, a note for the payment 

of money within the meaning of the act of 1804. 
Judgment cannot consequently be rendered in such case^ without the 

intervention of a jury. 
On reversing such judgment, where there has not been a jury, the 

defendant will be allowed to object on Uie merits, in the court 

below. 



Tmi writ issued from the county court office of Caro* March 13tfa. 
line^ in the name of Metcalfe i^inat Lawrence Bat- 
taile, in debt} for Si 500, due on a negotiable note^ in- 
dorsed Iqr the defendant; damage 8300. 

The declaration was in debt, against Thomas R. Bootes 
jr; maker; and Thomas Rootee, and Lawrence Battaile, 
successive indorsers of a negotiable note, for 81500, and 
83 70, notarial charge of protest. 

Tiie defendant not appearing to d^nd the suit, the 
court gave judgment for 81500 and 83 70, with interest 
from the time the money was due on the face of the note. 
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neither the interest, nor a final judgment for the princi- 
pal sum could he given upon it, without the intervention 
of a jury. It is not a writing for the payment of money 
absolutely, but a collateral contract to pay it under cer- 
tain circumstances. The opinion of this court discrim- 
inating between these two classes of contracts has been 
heretofore given, and particularly in the cases of Ruffin 
V. CiillffkJ and Henderson v. Rehbum^ flj and by that 
opinion, this writing falls within the latter class of con- 
titicts. 

The court is therefore of opinion, that the judgment of 
the Superior court be affirmed, by which the interest and 
damages will be hereafter assessed under a writ of en- 
quiry. It is the right of the appellee to reverse this er- 
roneous proceeding altogether, and thus be let into his 
objections on the merits, instead of being subjected to 
pay the principal sum^ under the consent of the appel* 
lant 



(A?) 2 Wa9h. 181. 



(0 2 CaO, 232. 



Didlake v. Hooper. 



Devise of slaTes for life, should devisee die without issue, remainder 
over, is not too remote a limitation. 



Oct 3l8t. 
1820. 



Didlake for himself and wife, and as attorney in fact 
of Sarah Hooper, filed his bill in the Chancery court of 
Richmond, stating, that Jeremiah Hooper was about to 
sell certain slaves, to persons residing without the state^ 
the reversionary interest in which, belonged to the com- 
I^ainants. A ne exeat, and security to have the slaves 
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tbrtiicoming, when the reversion vested^ were tberefore 
prayed. 

The question was on the clause of the will of Unity 
Hooper, in these words; <«/iem, to my son JeremiiA 
** Hooper durinis^ his life, one hundred acres of land, to 
^< be taken off the tract 1 bought of Benjamin Howard, 
** adjoining Absalom Melton; I also lend him three ne- 
^* groes, by name, Hannah, Sukey, and Maria, during 
^^ his life, and if he should have lawful issue, 1 give the 
^* land and negroes to them at his death. I also lend him 
^^ one feather bed, and furniture, and one horse and sad- 
** die; and if he should die without issue, I give the 
^^ whole of the property tliat 1 have lent to him, to Sarah 
*^ Hooper, and Judith Hooper, daughters of my son Wil- 
*^ liam Hooper deceased." 

The Chancellor heard the cause on answer, replica- 
tion, &,c., and dissolved the injunction; because, the 
limitation in the will of Unity Hooper, was too remote; 
being on a ^^general failure of M«ue," Didlake ap- 
pealed. 



195 

Ooiom 

1830. 




By the Coukt. 

The court is of opinion that the limitation in the will 
of Unity Hooper is good; and that the decree of dissolu- 
tion is therefore erroneous. The decree is reversed with 
costs; and the cause remanded for farther proceedings, 
accoi*ding to the principles here stated. 



See Hi^enbotham v. Ruck- 
er, 2 Call, 316 RoyaUt». Eppes, 
2 Munf. 491. Dunn v. Bray, 1 



Call, 344 Timberiake v, Grayes. 
6 Munf, 174. Gresham v, GrM- 
ham. 6MwiflB7. 
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Childers v. Smith. 



A title to land should not be disturbed, on an ele^t, when deriyed by 
sale to raise the purchase money; no security but the bond of the 
first purchaser, beings taken for the payment; and a deed of trust 
giren on the land» which was never recorded. 



Oct. Slst. Childebs bj his bill, praying an injunction from the 
Chancellor at Richmond, set forth the following case. 

In October 1807, John Baker, executor of Solomon 
Gordon, sold to one M^Tjre, a lot in Manchester, un- 
der a power given by the. will. M«Tyre executed a deed 
of trust to Cheatham and Childers, to secure the pay- 
ment of the purchase money. This deed was never re- 
corded^ that from Baker to M*Tyre was recorded. The 
purchase money not being paid, the property was sold 
under the deed of trust, and Baker became the pur- 
chaser. 

In July 1810, the administrators of Smith, obtained a 
judgment against M^Tyre; and an inquisition was held 
by the sheriff, for the purpose of extending the lot in 
question. The jury found, that MH^jre had no estate in 
the lot which could support the extent Baker filed a 
bill in 1812, to have his title to the lot, confirmedi and a 
conveyance was decreed to him from M^Tyre and wife; 
and on the following day. Baker executed a conveyance 
to Childers the plaintiff. The administrator of Smith 
tried a second time to extend the lot; but the jury being 
unable to agree, a juror was withdrawn. The lot was 
also sold for taxes, and redeemed by Childers, who 
ckumed an absolute title in that right: an injunction was 
granted, prohibiting the administrators of Smith from 
proceeding in the extent j 
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The answer of Smith's administrators insisted on the 
factsy that the deed of trust was not recorded; that 
flieir intestate had no knowledge of its existence; and 
that Childers had fbll knowledge; that neither they nor 
their intestate were parties to ttfe suit^ in which a con- 
veyance was decreed to Baker; that the same objection 
applied to the sale for taxes, and the redemption by 
Childersi on a general replication, the bill was dismiss* 
ed; and Childers appealed. 

UpshuVf for the appellant. The fact that the deed of 
trust was not recorded, is of no importance. For a com- 
plete title was conveyed before the lien of Smith attach- 
ed. The lis pendens for the conveyance was notice. It 
is true that a subpoena is no notice, but the bill refers 
back to the subp<ena.(a) 

S. Taylor, contra. The deed of trust is a mere nulli- 
ty, because not recorded. The act does not make deeds 
not recorded void as to judgment creditors only: but as 
to all creditors.(() Notice to a creditor whether con- 
structive or actual, cannot affect his rights. He has ad- 
vanced his money, and shall have his lien on the debtor's 
estate. 

Upshur cited several other cases on the point, that a 
lis pendens(c) is notice; and mentioned Quarles v. 
Lacy,(d) as a case, in which a defective conveyance had 
been upheld, in order to place money where it ought 
to be. 
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(a) 1 Fem. 318> but s«e Prea- 
t*n «. Tubbin, 1 Vem* 268-7. 

(^) Anderton v, Andenooi 2 
OaO, 198. 



(c) JM. 76. 2 Mk. 174. 3 
^/ib.392. 2 P. fFmt. 484. 

(d) 2 Munf. 260. Qiucre. 
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OcTOBsA CoALTBR, Judge. 

On the 13th October 1807, Baker, executor of Gror- 
don, by virtue of a power to that effect in tlie will of his 
testator, sold the lot in controvei-sy to M»Tyre, it being 
agi*eed, that for the balance of the purchase money not 
then paid, the purchaser, who was to receive a convey- 
ance, was, as a cotemporancous act, to give his bonds, as 
also a deed of trust on the lot, to secure the payment. 
The deed from Baker to him was accoi-dingly executed, 
and on the same day two bonds were given by M^Tyre, 
without surety, for the residue of the purchase money, 
specifying that they were for the purchase money of the lot 
aforesaid; and he also, at the same time, executed a deed of 
trust to secure the payment of the debts due by those 
bonds. At this time, it is said, M'Tyre was indebted to 
the intestate of tlie appellees, who afterwards, namely, on 
the 9th July 1810, obtained a decree in Chesterfield 
county court, against him for 191 L 8«. with interest from 
the first of January 1804, on which decree they sued out 
an elegit on the 7th day of May 1816. 

The deed from Baker to M^Tyre, was acknowledged 
and ordered to be recorded, on tlie l£th Sept. 1808. 
The deed of trust was never recorded; Baker not being 
able to procure the attendance of the witnesses, or the 
acknowledgment of M*Ty re, who had removed out of the 
state. On the 13th of June 1808, however, it was 
taken into court and proved by one witness. 

When the purchase money became due. Baker, instead 
of going into a court of Chancery, to have his original 
equitable lien on the land for the purchase money in- 
forced; and the trust executed in the same manner as it 
might have been, had he not by accident been deprived of 
the benefit of having the dee^l recorded, applied to the 
trustees to sell the property, who accordingly did so; 
and he, as the highest bidder became the purchaser; and 
the trustees by their deed dated the 15th July 1809, re- 
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dting the deed of trust to them, as remaining in the 
county office, conveyed the lot to him. This deed was 
fully proved on the 12th Feb. 1810, and is recorded. 

At this time M*Tyre, could have resold and conveyed 
to Baker for the payment of this debt, or in any other 
bona Jide way, notwithstanding the suit then depending 
against him by the appellee; and if he had done so, and 
joined with the trustees in a deed, as well the legal title 
in them, as the equity of redemption in him, would have 
passed to Baker. But if the sale by the trustees was such, 
as to bar his equity, and if nothing was done in this case, 
except what in equity ought to have been done, and what a 
court of equity would have decreed and confirmed, it 
might be. a question, whether the title being thus passed 
by his agents, shall not avail as much, as if made by 
himself together with them. 

But waiving this for the present, and supposing no 
such sale and conveyance to have been made, M*Tyre, af- 
ter the lapse of twelve months from the date of the decree 
aforesaid, supposing it to affect the land in the same 
manner as a judgment at law, but concerning which, 
perhaps, there may be some doubt, could have sold and 
conveyed, bonajide^ as aforesaid, and a subsequent elegit 
could not have overreached this mesne act. Baker then, 
might have procured him and the trustees to make a fair 
sale and conveyance for this purpose; and situated as he 
was, he had a right, in equity, to demand it; and a court 
of equity would have decreed it; and he was not bound 
to call on any or all of M*Tyre's other creditors to in- 
tercept him, by inforcing any legal liens they may have 
acquired; they were to look to their own legal remedies, 
if they had any. He does in effect bring such suit. He 
asserts in his bill, his original lien and contract, to have 
the purchase money secured on the land; his failure by 
firaud, or accident, to have the deed recorded; the sale 
by the trustees, &c. And on the 29th June 1812, the 
Chancellor by his decree confirms the sale made by the 
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trustees^ and directs M^Tyre also to convey. Tbis de^ 
cree only diflfers frotn the one which would have been 
made in the case supposed^ by confirming the acts of the 
trustees as theretofore rightly done^ instead of decreeing, 
that they should then make a sale. Take it though, that 
the decree had been such as in the case supposed, and 
that the trustees had, in pursuance thereof, sold and con- 
veyed to Baker before an elegit issued: could the credi- 
tor have taken this lot by his elegit^ because M«Tyre had 
not joined in the deed? It is believed he could not. Nay, 
it is believed, that considering the original lien in this 
case, and that the title, by the original contract, was to 
be in M'Tyre but for a moment, and that for the purpose 
of more effectually securing the purchase money, it should 
be considered in equity, and taking all the papers as 
evidencing one transaction, as though the deed from 
Baker to M'Tyre had been defeasible, on the latter not 
paying up the purchase money. The hardship of a pon* 
trary construction would be extreme, as the deed from 
Baker, though not recorded within the eight months, con- 
veyed the title from him, and he would then, by fraud or 
accident, be deprived of that security on condition of 
which, he had made the deed. Under this view, a court 
of equity would have injoined the creditor, had he at- 
tempted to affect this land by his elegit^ after such a de- 
cree as is above supposed, and before a sale and convey- 
ance by the trustees. But the prior sale by the trustees 
is confirmed, and so it is» as to them, in the same plight, 
as if they had sold and conveyed under a decree. In 
that case, the other creditors could not, by subsequent 
elegitSf as I apprehend, affect the land at law; they could 
only do so in equity, and there Baker is also a creditor^ 
having a prior lien, and the leg^ title in him. But if 
Baker had also conveyed, whether by a bona fide agree- 
ment, or in obedience to a decree, a subsequent elegit 
surely would not affect the land as is above observed; bat 
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lie abo conTejed to Baker in obedience to that decree^ Ofivom 
by a deed made on 7tli May 1816, the very day on which ^^^^^,,^^.1, 
the elegit issued. Had this deed been executed the day chlders 
before, no doubt CQuld have existed: but both being exe- 
cuted on the same day, which shall be considered as prior? 
If neither, if in this respect they stand equal, and a resort 
must be had to a court of equity, then the doctrine laid 
down in 1 £q. ca. abr. 330, would strongly apply, viz. 
^< that if a man mortgages by a defective conveyance, and 
there are subsequent creditors, whose debts did not ori- 
ginally affect the land, equity will supply such defective 
conveyance against such subsequent incumbrancers who 
acquire a legal title after^^ ards; for since the subsequent 
creditors did not originally take the land for their se- 
curity, nor had in view an intention to affect them, when 
afterwards the lands are affected, and they come in under 
the very person who is obliged in conscience to make the 
defective security good, they stand in his place, and shall 
be postponed to such defective conveyance/' But what had 
M*Tyre to convey? Not even an equity of redemption. 
That was gone, if not at the moment the trustees sold 
and conveyed, at least as soon as that sale was confirmed 
by the decree above-mentioned. 

For these reasons I am of opinion, that the decree of 
the Chancery court is erroneous, and must be reversed 
with costs; and a decree entered that the injunction be 
made perpetual. 

Ro4ir£, Judge. Admitting hut not deciding, that the 
legal estate was vested in M*Tyre by means of the deed 
from Baker to him, the deed of trust made by him did 
not pass that title in prejudice of his (M<Tyre\s) credi- 
tors, for want of being recorded according to the provis- 
ions of the statute. Nevertheless (under the same ad- 
mission,) however the case might be at law, in equity the 
elegit of the appellees ought not to be inforced. The 

VOL. I. 26 
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ground of tibis opinion is^ that cotemporaneouslj with th6 
receipt of the deed from Baker, he subjected the land to a 
lien, for the purchase money, by means of the deed of 
trust aforesaid. This is evinced as well by the special 
provisions in that deed, to that effect, as by the omission 
to take sureties to the bonds for the payment of the pur- 
chase money: and the said land having been fairly sold, 
to satisfy the lien aforesaid; and that sale ratified by a 
decree of the court of Chancery, in pursuance of which, 
a title has been regularly derived to the appellant, that 
title ought not to be dbturbed. The decree dismissing 
the bill ought, therefore, to be reversed, and it is further 
decreed and ordered, that the injunction awarded in this 
case be made perpetual. 



Rowt's adm'r v. Kile's adm'r. 



The release of an heir, and distributee to the administrator^ of aO 
interest, in the matter of controversy, and contract, does not re- 
store his competence. 

On the plea ofnon ettfactunh it being proved that a son of the plains 
tiff said he could counterfeit the hand of the defendant, evidence 
may be given to shew the infamy of the son's character, circum- 
stances eziiting,to render the execution of the instrument doubtful. 



Nov. 4th. The appellee brought debt against the appellant, on 
the following paper: '^settled with Fanny Kile, and re- 
<^ mains due her sixty dollars a year, from the year of 
^^ sev^iteen hundred and seventy three, in November, 
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oose, witness my hand an 

JOHN ROWT.'' (L-s.) 



<« for hep keeping of my house, witness my hand and l^omww 
*<seal, 

Jan. 3d, 180r* 



Teste, 
Robert Kile, 
Richard Staige, 
lirilliam Rowt 

The defendant pleaded payment, and non est factum. 

On the trial the plaintiff offered in evidence the depo- 
sition of William Rowt, who was son, heir, and distribu- 
tee of Fanny Kile. To remove the objection to his com- 
petence, a release from William Rowt to the administra- 
tor of Fanny Kile was offered, which was a transfer to 
the administrator, of all interest the witness had to the 
matter in controversy, or in the writing on which the 
suit was brought. The defendant objected to the com- 
petence of the witness, but was overruled, and excepted* 

The defendant in aid of other evidence proving the 
paper a forgery, offered testimony, to shew that Richard 
Rowt another son of Fanny Kile had said that he could 
counterfeit the hand writing of John Kile; and that he 
could in fact imitate it well: and also to prove that Rich- 
ard Rowt was a man of infamous character. But the 
evidence to character being objected to, was excluded; 
and the defendant excepted. 

The verdict was for the debt in the declaration men- 
tioned, with interest, without specifying the rate, from 
the 5th of July, 1815. The judgment was accord- 
ingly. 

Stanard, for the appellant The release did not re- 
store the competency of William Rowt. It is of all hit 
interest in the matter of controversy, and in the .writing 
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^**i82o*** on which the sait is brought. But suppose there arc 
debts due by Fanny Kile's estate; the money recovered 
in this suity would be assets to discharge them, which 
would increase the distributable fund. 

Again* the administrator of Fanny Kile if defeated 
must pay costs; and the statute makes them payable 
out of the estate of the intestate. The witness could be- 
come competent, only by a reciprocal release from the 
administrator of all costs* to which the intestate's estate 
was liable. 

The evidence of tlie declarations of Richard Rowt 
was received below withont objection* and all accessory 
evidence should have been admitted; testimony as to his 
character was therefore admissible. 

Debts contracted antecedent to the statute changing 
the rate of interest* shall continue at the rate it stood 
when the debt was contracted. A verdict giving inter- 
est without fixing the rate* is therefore erroneous* where 
the contract was made before the rate was changed. 

Lastly* annuities of all kinds are due at stated and un- 
alterable periods; fractions of years cannot be allowed 
for. This was formally the case in rent* but the statute 
has allowed a pro rata compensation. The verdict is 
wrong then, because the fractions of years arc charged; 
and even including them, it is beyond the pro rata al- 
lowance. 

CoAXTEB, Judge. I am of opinion that the release 
executed by William Kile was not suflGLcient to restore 
bis competency as a witness. 

The intestate* Fanny Kile* died possessed of other 
personal estate than the paper on which this action is 
founded* and in which the witness is interested. 
Should the administrator be cast in this suit* that es- 
tate would be answerable for the costs; and of course* the 
interest of the witness therein be so far diminished. If Fan- 
ny Kile owed debts^ which might be paid by the money 
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recovered in this suit, in tiic event of such recoverjf or ^•'j^"* 
which would be chargeable on the other estate, in case 
of failure, and concerning the existence of such debts, it 
is impossible now for either him or us to determine, his 
interest would be more largely aiected. So loo, if she 
left real estate, which might be exonerated from debts, 
otherwise chargeable upon it by a recovery in this case. 
It is enough though that the witness is interested, as 
aforesaid, in the personal estate, and that his release ex- 
tends only to a part thereof, in order to exclude him. 
His testimony, therefore, was improperly received. 

As to the second point in the bill of exceptions. The 
testimony in it went to establish the forgery of the paper 
in question, on Richard Rowt anotlior distributee. If 
this paper was in existence in the lifetime of Faqny 
Rile, the intestate, and came, with the other papers, into 
the hands of the administrator, Richard Kile would have 
had no interest in the alledged forgery, at the time it 
must have taken place* other than the remote possibili- 
ty of his claim as one of her distributees. Nevertheless, 
he may have forged this paper, as any other person, hav- 
ing the capacity to do so, may have done. But the mere 
fact, that a person having such capacity was in the 
neighbourhood, and intimate or connected with the intes- 
tate, I incline to think, would not be proper evidence, un- 
less there was some proof as to ids agency in the execu- 
tion of the paper itself. 

In 1 Peakef 68, it is said, that where it was alleg- 
ed, that the paper produced, was the forgery of a third 
person, evidence that such third person had forged the 
defendant's signature to instruments of a similar nature, 
was held not to be admissible; and this, as I understand, 
on the ground, that the plaintiff could not be prepared to 
support the authority of other deeds. In this case, not 
only the capacity to do so, but the actual forgery of other 
similar papers, was offered to be proved. 
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^mo'" '" *^ ^^^ before us, the ability to imitate the hand 
writing is attempted to be proved, and instead of the 
actual forgery of other papers, the general character of 
this person is oifered in evidence, in order to shew, from 
his moral turpitude that he might be guilty of such act 
Surely tliis must be evidence inferior to that rejected in 
the above case. 

If the plaintiff had known such evidence would be of* 
fered, he might have disproved even the capacity of 
Richard Rowt to imitate the hand-writing, and might 
also have rebutted the evidence as to his character: and 
thougli if a party introduce a witness he must be ready 
to support his credit, yet he cannot be supposed prepar- 
ed to support the character or transactions of a person 
brought before the court by his antagonist, unless indeed 
the agency of that person in the matter in controversy is 
made out, so as to connect him therewith, in which case 
he must be ready to explain every thing touching that 
transaction. 

But the other evidence, not set out in the bill of excep- 
tions, may have tended to prove an agency in Richard 
Rowt in the execution of the paper in question, and there- 
by have legalized the evidence touching his capacity to imi- 
tate the hand- writing of the intestate John Rowt; and if 
so, I can see no good reason against an inquiry into his 
general character. Surely the plaintiffmight have prov- 
ed the fairness of his character on the one side, and I can 
therefore see no i*eason why its foulness might not be re- 
lied on as a circumstance on the other. As the first branch 
of the evidence was not objected to by the plaintiff, we 
must at pi^esent, perhaps, take it to be legally received, 
and that consequently the other part was improperly re- 
jected. It may however have happened in this case, as 
it frequently does, that in the hurry of a trial, improper 
evidence has been received, which the party on a subse- 
quent trial may object to; and as the bill of exceptions may 
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be, and probably is defective, in not setting out the im- NowBim 
port of the other evidence introductory of that in contro- 
versy, so as to enable this court to say whether the whole 
testimony in regard to Richard Rowt was not improper; 
for if it was, an objection to any part of it ought to have 
been sustained, and as the case must go back for a new 
trial, I do not wish a conclusion to be drawn, that a mere 
capacity in a third person to forge the hand-writing of 
the alleged obligor, even adroiting that person to be a 
notorious forger, or person of bad fame, is proper evi- 
dence, uhless his agency in producing the paper in dis- 
pute, can in some way be brought home to him. All pa- 
pers executed in the neighbourhood of such a person 
might, in this way be thrown under a cloud* 

As to the interest, the verdict and judgment must be 
taken as giving six per cent; a less rate not being fixed. 
In this, I think, there was no error. 

The sealed instrument which recognises a debt then 
due, partly for services rendered before the change of the 
rate of interest, and partly after, merged tiie simple con- 
tract, whether expressed or implied, which existed before 
the execution of that instrument: it acknowledged a debt 
then due for past services. The contract to be enforced 
is not that which existed before the sealed instrument, 
but that which arises out of it. The plaintiff could not 
resort back to the original simple contract, so as to sue 
upon it, and get interest, if allowed by the Jury. The 
principal alone is aknowledged to be due, and the party 
accepts that deed in discharge of the prior contract. It 
is like a new bond taken before the change of the rate 
of interest, after such change, and for a further forbear- 
ance, of which the party may then take six per cent. 

As to the month of November b^ing included in the 
computation, if this was clearly wrong, and the only er- 
ror, I should be sorry to reverse the judgment for this 
matter of JS5, on an objection first taken here, when, had 
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KoTncBvm it been insisted en in the court below, it mif^ht have been 
yielded, or released on a motion for a new trial. But 
the writing acknowledges a debt due for services render- 
ed at the rate of g60 per year, 'from the year 1773, in 
November^ whether the first or last, or any intermediate 
day is not stated, the Jury took it to be the first, and 
they may be correct. 

The judgment I think ought therefore to be reversed, 
and the case remanded with instructions to the court be- 
low, to reject the testimony of William Rowt; and to re- 
ceive or reject that in relation to William Rowt, as shall 
appear consonant to the principles which I have above 
stated in regard to it. 

RoAmB, Judge. The evidence of Wm. Rowt should 
have been rejected for the reasons assigned at the bar; and 
that tending to impeach the general character of Richard 
Rowt should have been received. That forms one of the 
links of circumstances to shew, in aid of other proof, 
that the bond in question was not the deed of the intes- 
tate. The objection that it affects the character of an 
absent person is of no avail. Wlien it becomes necessary 
to do this for the purpose of attaining justice, it must be 
submitted to* On this ground it stands on a common 
foundation, with evidence tending to affect the feelings 
of third persons, evidence contra bonos mores^ &c. 

The judgment must be reversed, and a new trial 
awarded, in which the deposition of William Rowt is to 
be rejected, and the testimony just mentioned, in rela- 
tion to the character of Richard Rowt is to be received. 
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Blanton v. Taylor* 



The participation of a wife in the fraud of her husband will not im- 
pair her rig^hts. 

Proriflion in Ueu of dower will not be diiturbed ai fraudulent, as hv 
as it IB only equivalent to dower* 



This was an injunction obtained from the Chancellor 27oy. 324. 
at Richmond, by Taylor, trustee of Langhome. The 
deed of trust dated March 1809 recited, that Lang- 
home had sold to Hobson a tract of land in Cumberland, 
to which Langhorne's wife had not relinquished her right 
of dower; and that Hobson refused to pay the purchase 
money, unless she would. The deed of trust vested in 
Taylor, for the use of Langhorne's wife for life, remain- 
der to their joint children in fee, nine negroes, in con- 
sideration of her relinquishing her right of dower, love 
and affection &c. The bill stated that Blanton had le- 
vied an execution obtained against Langliorne on part 
of the trust property, and prayed an injunction, &c. 

Blanton's answer averred, that part of the debt was 
due prior to the execution of the deed of trust; and 
charged the deed to be fraudulent as to all creditors, be- 
cause when executed Langhome was largely in debt. 

Depositions were taken to prove Langhome was 
largely in debt when he executed the deed of trust; to 
prove the value of the slaves; that he said they were his, 
after the execution of the deed; and that he and his wife 
exercised a joint ownership over them; and sold some qf 
them by joint bills of sale. The Chancellor perpetuate<t 
the injunction. 

VOL. I. 27 
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^iSq*^ i^otfMifi for the appellant insisted, that the deed was 
absolutely void because made to defraud creditors. If it 



jUaaton b^ voluntary it is clearly void as to creditors. But that 
^' is not the only badge of fraud* Granting all one^s efifects 
is another badge, as Twine's case proves: a conveyance 
for the use of one's wife and children is another mark of 
fraud. Selling* property for less than its value is cer- 
tainly no concluaive evidence of fraud; but selling it to a 
person, and under circumstances, in which it is the in- 
terest of the party to get the least sum possible, is sus- 
picious. At least the deed is voluntary as to all the pro- 
perty beyond the value of the wife's dower, which is the 
consideration alleged. 

8. Vaylor contra. The argument that the deed is void 
as to the excess beyond the value of the dower, applies 
only to creditors at the time.(a) 

But BouUin said, if the deed be fraudulent at all, it is 
as to every creditor whether before or after, and cited 
Fonblanque^s equity. (b) 

RoANB, Judge.^ The court is of opinion, upon the tes- 
timony that the deed of March 1809, in the proceed- 
ings contained, from Wm. B. Langhome to Samuel Tay- 
lor, is fraudulent and void, so far as it respects the cre- 
ditors of the said Langhome; but as the dower interest 
of Mrs. Langhorne in the tract of land conveyed to 
Thomas Hobson by the deed, also among the proceedings, 
is admitted to have been relinquished by her in considera- 
tion of the provision made for her and her children by 
the deed first mentioned; and as the fraud of her husband 
in relation to the said deed, if she participated in it, 
should not be imputed to her, by reason of her coverture, 
the court is further of opinion, upon the principles settled 
by the court in the case of Quarles v. Lacy,(c) that the 

(a) 4 Mta\f. 351.^ (*) 1 Fonbl 261. (c) 4Munf* 251. 

* Cftbttt abteat 
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l^^»fision made bj tke said deed sbeuld not befittorbed^ N#»«xMm 
so far as it does not exceed the yalM of iht dower itt- Jf^ 
terest for which it was substituted* 

The decree is therefore to be reversed wi^ costs» and 
the case is remanded in order to have that value ascertatai* 
Bd; after which the injunction is to be perpetuated to the 
extent of that vahie^ and dissolved for the retidne. 




Brent v. Bold. 



An issue will be directed, on satisimctoiy proof tdduced, to try wbe- 
ther a will said to be lost^ was ever in &ct executed* and what were 
its providons. 



Thbbe were cross bills* The first was by WilKan litfch 32d. 
Ddd and Sarah his wife, daughter of James Brent^ ^^^* 
against .Landon Brent and others, children of Jamea 
Brent deceased, claiming their distributive share of 
James Brent's estate; ailing, ttiat he died intestate; 
and tliat Landon and James Brent, claimed the es- 
tate under a forged will, which they pretended was lost 

The defendants averred a genuine will was made, and 
that Sarah, the wife of the plaintiiT, had concealed or 
destroyed it. 

Many depositions were taken. Among others, that of 
the widow of the decedent, which was objected to. She 
swore, there was a will; and that it was missed, after a 
Vtt*y short absence of her son Landon from the house, no 
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one being in it but herself^ a deaf and dumb daugfater> 
and her daughter Sarah* 

One Ballard swore^ that he saw the original will, and 
believed it to be in James Brent's hand throughout. Ue 
knew his hand* 

Another witness employed as counsel when it was to 
haye been oflfered for probate^ but was not, from the dif- 
ficulty of proving the hand^ believed it genuine^ from 
comparison of hands. 

Others swore^ that tibe testator declared he never in- 
tended to give the plaintiffs any thing. 

The second bill was to set up tiie will. It was by 
Landon and Kendall Brent^ who offered what they averr- 
ed was a copy; and called on the plaintifl^ in the first 
bill^ to answer whether it was not a copy. They denied 
the genuineness of the will. Sarah denied she had con- 
cealed or destroyed it. 

The chancellor at Lynchburg dismissed the bill in 
the second suit; and decreed distribution, appointed 
commissioners Jcc in the first. Landon Brent ap- 
pealed. 

The court of Appeals'i*' reversed both decrees; direct- 
ed the issue [which had once been directed, but the order 
for which was rescinded] to be reinstated^ preparatory 
to a final decree. 

* CabeU lOiient. 
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1821. 



Staples V. Commonwealth. 



The aetof Assembly of 3d March, 1831, appropria^ 830,000 to 
the completion of unfinished work in the armory, 'construed to 
mean, 220,000 in addition to what had been expended when the 
act passed; and not including^ what had been previously applied. 



Ah act was passed by the legislatare on the 3d March March 27th» 
18£l5 directing, that the operations of the armory shoald 
cease, after the 1st January 1822. That in the mean 
while, the appropriation made at that session of the As- 
sembly, shall be applied exclusively to the completion of 
unfinished arms, and repairs. 

An appropriation was made of S20,000 for the armo- 
ry, including salaries &c. The fiscal year beginning on 
the 1st October; and it being customary to anticipate 
the appropriations of the current year, about jSl4,000 
had been expended in tibe armory before the act appro- 
priating 820,000 had passed. The auditor was of opin- 
ion, that 86,000 in addition to the 814,000 expended 
when the act passed, was all the manager of the armory 
was entitled to draw under this law; and refused his 
warrant for more. Staples, the superintendant, present- 
ed a petition, by way of appeal from the auditor's decis- 
ion, to the judge of the Superior court of law for Hen- 
rico county, then sitting. That judge gave the same in- 
terpretation of the law with the auditor, and confirmed 
the judgment, refusing the warrant. 

On argument in the court of Appeals, by Sdden, for 
the appellant, and the Mtomey Oeneral for the state, the 
judgment was reversed."*^ 

* The arguments are not reportedi because it is purely a case of 
con9tniction. 
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BfAmofe RoAvs, Judge. This court not concurring with tiM 

^^^^^^^ Superior court in its construction of tbe acts relating to 

Staples ^is subject, reverses its judgment; and proceeding to 

V- give such judgment as the said court ought^ reverses 

wealth. ' both decisions; and orders a warrant to issue. 



Moore v. Fenwick. 



It is a &tal rariance to ofTer in evidence a bond executed to A. sur- 
viving partner of A. B. & Co.» on a declaration making prefect of 
a bond to A. Qiutre, 

It is error to dispense with tiie actual productimi of a bond nf which 
pfofect is made in the declaration. 

Judgment on a penal bond should be for the penalty, to be dischaig- 
ed by the payment of the sum actually due. 



March 38th. Fbitwick brought debt against William and Samuel 
Moore, in the Supnior court of Rockbridge; Tbe de- 
claration claimed 2,d25{. Ss. 4d, tobe due on a bond exe- 
cuted April, 4th 1795, by WilKam and Samuel Moore; 
The bond oflRsred in evidence on the trial, was executed 
bj William and Samuel Moore to William Fenwick sur^ 
viving partner of William Fenwick, & Co.: the condi- 
tion of the bond was «to pay to WilKam Fenwick, his 
heirs kc.;** and was signed by William Moore "fbr self 
and partner,'' and one scroll was annexed. 

The defendant's counsel objected to its being received, 
because variant from the declaration. The court sus- 
tained the objection; it was rejected, and the plaintifTs 
counsel excepted. 

The plaintiflfs counsel then contended, that he was en- 
titled to a verdict, without producing the bond described 
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in the declaratios; the defendttrt's cotmael noved for an 
instnictioBy that tiM j^ntiff ceold not recover without 
producing the bond, of which profect was made in the 
declaration; the coart refused ttns insti^ctmi^ and the 
defendant's counsel excepted. • 

^KcholaSf for the appellant The court did right in 
rejecting the bond; the variance was fataL(a) On the 
second pointy it was undoubtedly necessary for the plain- 
tiflT to produce the bond declared on« before be could have 
jodgment. The act directs the judgment to be for the 
penalty to be discharged, by the principal and interest 
actually due; this can appear only by inspection. Besides, 
there may be credits indorsed on the bond| there .were in 
this case. 

JBOttMtn, contra. Where no bond is taken, the mr- 
viving partner of a firm may sue in his own name; and 
if in such case, a bond be taken in the name of both par- 
ties, inserting the name of the deceased member, is mere 
snrplusage. In this case, the variance relied on, is mere- 
ly descriptive of the character in which the bond was 
due to Fenwick, it cannot destroy his right to recover.(fr) 

If this was not the bond of both the Moores, it co«ild 
be shewn only on the plea of non est factum* It would un- 
doobtedly have been S. Moore's bond, had he author- 
ised W. Moore to sign it; if he did not authorise htm, he 
sboiiU have put it in issue by pleadkg; it is of itself no 
-variance. 

CoALTEK, Judge. 

I am of opinion, that the bond in this case, was im- 
properly rejected. Its being taken to William Fenwick 
surviving partner to Tenwick & Co., for a debt due 

f aj 1 ChU. PI 304. Tuttle v. Bskridge. 2 Mtnf. 330. Shel- 
ton v. Pollock & Co. 1H.^M423. 

(*) Fctcr V. Cocke. 1 fFath, 257. 
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>^cH ficom the obligors as partners in trade^ is to be consider* 
ed as merely descriptive of the persons, and tlie consider* 
ation on which the obligation was founded; and in order 
to shew, that the account of Fenwick& Co. against Wm. 
and SanHiel Moore was thereby discharged. Suppose 
the bond had been given by William and Samuel Moore, 
sealed and signed by them both* to Wm. Fen wick, stat- 
ing in the body of it, that it was in liquidation, and on 
account of a debt due by the^bligors, as partners in trade 
to the late firm of Fen wick & Co. This bond would have 
been good evidence in support of a declaration which 
omitted to set out the consideration, and this description 
of parties, as has been decided in Peter v. Cocke,(c) which 
doctrine is abundantly supported in all the books.(d) 

I have always understood, that the best way is, to de- 
clare according to the legal effect of the instrument, in 
order to avoid being entangled with objections, on ac- 
count of variance. But the legal effect of this obliga- 
tion, supposing it to have been executed by William for 
himself, and Samuel Moore, by the authority of the lat^ 
ter, is the same. It must pass for something or notic- 
ing: as a firm, they could not give a bond. If it is not 
the bond of William Moore, he ought to have pleaded 
turn est factum^ but if he executed it in the form in which 
it is, I presume he could not have done that.(e) 
Whether Samuel Moore could, or would, have pleaded 
non est factwnf we know not; but if he had, and had 
succeeded, this would not have exonerated William 
Moore. The plaintiff had a riglit to take it for what it 
imports to be, the bond of both, and that William who 
sealed for both, had authority to do so; leaving it to the 
defendants, who had both been arrested, to make their 
defence. In that case, William Moore might have fur- 
nished evidence, perhaps, of authority in him to charge 
his co-obligor, so as to prevent a judgment against him- 

(c) 1 Wa8h. 257. (d) 1 CaU5S2. 1 CA»/.304. 4 TVm, 

Bep. 688. 2 jBtoc. Mep, 1104. (e) 4 Term, Bep. 313. 



Digitized by VjOOQ IC 




Court of Appeals of Virginia. 217 

self alone. He may have a power of attorney in his 
pocket, and surely ought not to be permitted to deny on 
the triaU &nd without a plea^ so as to apprise the party of 
such defence, that he had authority to do, what he has y^^^^. 
said, under his seal, he had: but he could not plead non 
est factum for Samuel. But Samuel Moore is out of the 
case, and the appellant has not denied his own seal, con- 
sequently the bond was good evidence against him. The 
bond however was rejected and then the plaintiff had two 
courses, one was to suffer a nonnuit, and the other to sub- 
mit to such verdict as the Jury might And, and if against 
him, to rely on this error. Indeed this latter was his 
cwfest course, if his action was well brought, and was 
supported as I suppose. But he insisted, that the Jury 
could find a verdict for him without the bond, the de- 
fendant not having denied the debt, but taken upon him 
the proof of payment. Suppose the defendant had not 
objected to the production of the bond, but had agreed It 
should be produced, and had gone on, to set up his cre- 
dits, csuld he afterwards, on failing to do this, insist, that 
the plaintiff* should not recover without producing the 
bond? Had the verdict in the case before us been for the 
defendant, and I am right as to the first point, we would 
have reversed the judgment, not for the supposed error 
in the second bill of exceptions, but for that in the first*. 
If we now reverse it, it will also be in effect and sub- 
stance to cure that error; and to send tiie cause back, in 
order to have the bond given in evidence; which bond, the 
appellant who procures this revei-sal, objected to; and of 
course, waived all benefit which he might derive from its 
production. The error, in this respect was one against 
the appellee; and but for that error, the second, if it is 
one, would never have existed; and in consequence of 
this anomalous proceeding, and supposing 1 am correct 
as aforesaid on the first point, we are to reverse a judg- 
ment, for error against the appellee, produced by the 
appellant himself; so that the appellee in fact substan- 
VOL. I. 28 
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tially prevails, and yet a judgment which he does not olrpBot 
to» is to be reversed. This would be so much like permit- 
ting a roan to take advantage of his own wrong, and 
would result in so singular a state of things, and so strange 
a judgment, that I am not prepared to agree to it. 

What would be our judgment^ That the cause be re- 
manded for a new trial, with instructions to the Judge, 
to admit the bond in evidence? Would we give any in- 
structions, as to the alleged error in the second bill of 
exception? No; because it is impossible the point could 
arise on the second trial. How then is the appellant in* 
jured by it^ But he was injured by it. He had a rij^ 
-io see the bond, and take advantage of the condition; but 
if he had pleaded regularly, it would have been after 
taking oyer of tlie bond and condition, which would in 
th^case have made them part of the declaration: and 
then, he could have pleaded non eHfactuittf or have de- 
murred for the variance; but if he had, after oyer, plead* 
ed payment, could he then take advantage of the vari- 
ance? I incline to think not. Before the statute»lhe de- 
fendant, to avail himself of the condition, must have taken 
oyer, and pleaded payment before the day. Since the 
act, he may plead payment before suit brought; but I do 
not understand that this act, changes the forms of plead- 
ing. The plea of payment is an affirmation plea, and 
the defendant takes the onus probandi on himself, and has 
a right to introduce his evidence, and to open and con- 
dude the argument. If the plaintiff was bound to produce 
his evidence first, then he would have the onus pr(Amnii 
on him, and could open and conclude. The plea is not 
to the bond, it is that be has paid the debt in tlie declara- 
tion; had he craved oyer and pleaded non estjactwrn^ the 
onus prchandi would be on the plaintiff. £very plea in 
bar must go to tlie whole action; must either deny that 
a cause of action ever existed, as nou est factum to a 
bonip or must confess the original cause of action, and 
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avoid it bj matter Miice« as payment; a plea by a party 
in court confessing and avoiding, cannot have a less ef- 
fect as to the admission of the debt orij^nally, than a 
judgment by default In slander, if justification be 
pleaded, and the defendant fails in his proof, speaking 
the words need not be proved, to entitle the plaintiff to 
full damages. So if payment is pleaded to a bond with 
condition to pay a less sum; if the defendant does not 
crave oyer of the condition, he cannot avail himself of it 
on the trial; except by vii-tue of the statute; in which 
case, the court is, tx officio^ if required, to enter judg- 
ment according to the condition. But he relinquishes 
this by objecting to the bond: he is to judge of his de<- 
fence, and not the court for him. 

It has been decided in an action against an acceptor of 
a bill of exchange, in which there was judgment by de- 
fault, tliat where the plaintiff, on executing a writ of en- 
quiry, produced a bill like that declared on, but there 
was no acceptance; an objection to it on account of tliis 
variance could not be sustained. It might have been ac- 
cepted, though not in writing, and by suffering judgment 
to go by default, the defendant admitted the action to 
the amount of the bill; and it is produced only to see^ 
whether any part had been paid. And in another case 
referred to in the same book, it is said, it need not be 
produced; for if the defendant had paid part, he might 
have pleaded that. Here the party has pleaded payment; 
the plaintiff is willing to give him the benefit of the bond 
but he refuses to avail himself of it. 

The proper, legal evidence, if I am right on the first 
point, was offered; it was rejected by the defendant or at 
his instance, and if we reverse, this is the only error, in 
my opinion which we now have, in fact, to correct, and 
that too at his instance. • 

This seems to be a struggle between the parties; tha 
one trying to ohtaim the other to evade a just judgment|» 
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and as before shewn and stated* results in so strange a 
state of things* and in so singular a legal phenomenon^ 
that I am disposed to let justice turn the scale and affirm 
the judgment We must take the bond as single* the de- 
fendant not only having failed* in the legal way* to take 
advantage of the condition* but having actually refused to 
do so; and taking it as single* this court has heretofore 
decided* that the verdict and judgment ought to be* as in 
this case* for the sum found due. The defendant has set 
up his credits* or the plaintiff has admitted them* the ver- 
dict being for a less sum than that declared for. If he 
had made further payments* he ought to have been pre- 
pared to verify his plea as to them. He was in court for 
that purpose; the Jury were sworn to say whether he 
had paid or not; and there is no reason to believe he had 
not a fair trial on that plea. 

Roane* Judge. The court is of opinion that as the bond 
described in the declaration is one fi*om W. Moore* and S. 
Moore* to W. Fenwick* and is stated to have been seal- 
ed with their seals; and as the bond which is copied into 
the record* is not made a part of the declaration by 
oyer* or otherwise* the declaration is to be taken as set- 
ting out the first bond* and not the last* if it be materi- 
ally variant therefrom: and the bond stated in the first 
bill of exceptions being materially variant from that des- 
cribed in the declaration* in purporting to be a bond 
given by W. Moore and S. Moore* and to be signed 
and sealed by W. Moore* for himself and partner; the 
court is of opinion* tliat on account of the variance it 
ought not to have been given in evidence in support of 
the declaration; and that there is no error in the opin- 
ion of the Superior court* which withheld the same from 
the jury. But the court is of opinion* that as in all 
actions of debt upon bonds for the payment of money* 
judgment is to be rendered for the penalty* to be dis^ 
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dMrged by the payment of the jMincipal money and the 
interest due thereon, which cannot be ascertained but by 
inspecting the same, to see the amount and dates of the 
credits indorsed thereoUf the instruction of the court 
comprised in the second bill of exceptions is erroneous. 

The court is also of opinion, as aforesaid, that the judg- 
ment is erroneous, in being rendered for tlie sum found 
due by the jury, instead of the penalty, to be discharged 
by the payment of that sum. 

The judgment is therefore reversed with costs, and a 
new trial awarded, on which trial the said last mention- 
ed instruction is not to be repeated: but the appellee 
is to be at liberty to exhibit, if he can, a bond corres- 
ponding with that described in the declaration. 



^1 




Faulkner v. Alderson. 



The landlord of a tenant at will, may peaceably enter the premises^ 

but an illeg^ search for stolen goods, makes him trespasser ab 

initio. 
In trespass quare clautum Jregitf for sach an injury, the Jury in 

assessing damages, may estimate the injury necessarily resulting to 

the plaintiff's character. Qiorre. 



Tabitha AxDEBsoir brought trespass quart clausum March 30th. 
/regit, against John atid Joseph Faulkner, in the Su- 
perior court of Halifax. The declaration first charged 
tlie trespass as usual, and added, that the defendants 
broke and entered the plaintiff's house, opened, and 
searched her trunks; and did other wrongs, &c. Plea ' 
not guilty; on which the plaintiff had a verdict for $733^ 
of which J530p were released. 
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^^*43« At tbe trials tbe defiNMlants moTed the court to instruct 
^^^.^^^ thf Jurjf that the defendant having entered the plaintiff'a 
FamJkMr house to search for stolen goods, the Jury should not ia 
their estimate of damages, consider the injury neces- 
sarily resulting to the plaintiff's character. The court 
refused the instruction. 

After tlie verdict* the defendants moved for a new trials 
on tbe ground that the action was not maintainable; it 
appearing in evidence, that the plaintiff was tenant at 
will of the defendant, of tiie house in which the trespass 
was alleged to have been committed, and had neither 
paid nor agreed to pay him any rent for the same. The 
court overruled tbe motiout and the defendants excepted, 

Boutdirif for tlie appellant. 

The court by refusing the instruction first moved for, 
have -in effect converted trespass quart dauswmJregiU in- 
to an action of slander: which is to confound all actions 
and rules of pleading. 

On the second point, it is clear, that tenant at will 
cannot maintain ti*espass, qwre dttusumfregit.(a) The 
landlord by cutting trees determines the estate; any hos- 
tile enti:y produces the same legal result(6) 

Leigh f contra. One of the trespassers was not ttie 
landlord of the plaintiff, and the objection to tbe action 
cannot apply to him. As to the other, his conduct after 
entry made him trespasser ab initio. The landlord had 
the right of entry undoubtedly, but that did not give him 
a right to search without a regular warrant The ca^es 
in Bac(m*$ abridgmenif shew thi8.(c) 

As to the circumstances aggravating the damages, it 
must frequently happen; for there is often no other mode 

(a) Co. Idt. 'iS. b. 

(6) 1 fitp. J^. P. 289. 4 John. jRep. 150. 7 T.J?. 431. 

(c) 6 JTo. abr. <<TretpM8" C 
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of ndreflB for outragfoim iiij«m>k TreflpoM in some 
cases lies for malicious prosecution, but if the circuan- 
stances be not allowed to aggravate the damagest the 
remedy is illusory. An action for malicious prMecution 
cauld not be maintained in this rase^ for there was no 
prosecution. Slander would not lie; for the circum^ 
stances can be reduced to no description of slander. 
Bauldiuj said slander would lie, for injurious pictures^ 
caricatures, &c.; and in general for whatever brought 
one into contempt, or injured his character. Surely 
nothing was more calculated to do both, than searching 
one's trunks for stolen goods: it is an allegation by an act 
done, of thefts and roguery, as plain as language can 
speak. 

CoAXTER, Judge. This was an action of trespass, 
qvLart clausum fregiU by the appellee against the appel- 
lants. The declaration alleges a breaking, and entering 
the close, dwelling-house, &c., and then charges, that 
the defendant did then and there make a great noise and 
disturbance; and opened, searched, and examined divers 
ohests and trunks; find tumbled about, and damaged the 
clothing and furniture of the plaintiff, &c. 

There were several bills of exceptions tendered to the 
opinions of the court. 

The first states, that on the trial of tlie cause, it ap- 
peared by the testimony of the witnesses, both for the 
plaintiff and defendants, that the defendants went to the 
house of the plaintiff, at the time of committing the se- 
veral trespasses stated in the declaration, for the purpose 
of searching for stolen goods: whereupon, the defendants' 
counsel moved the court, to instruct the Jury, that, in 
estimating the damages, they were not to take into con- 
sideration, any injury which might have necessarily re- 
sulted to the character of the plaintiff from the said tres- 
j^ass; which instruction the court refused to give; and 
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thereupon the Jury asseissed iTSS damages to the plain- 
tiff. 

The second bill of exceptions, states a motion for a 
new trial on this ground; that the plaintiff could not 
maintain this action; it appearing in evidence that she 
was a poor woman, who had a large family, and a very 
uncomfortable house; and that the defendant Joseph, 
had at the request of his brother, permitted her to occupy 
his house, when the alleged trespass was committed; and 
that there was no proof, either of payment, or agreement 
to pay rent. 

The first point, as I understand it, was this; testimony 
was given by all the witnesses, that the trespass was com- 
mitted in search of stolen goods. This must have been 
made known at the time; for declarations either before or 
after, would have been improper evidence. The manner of 
entering and searching, combined with insinuations or 
de-clarations, that the defendants were in search of stolen 
goods, would either impress on the by-standers a charge 
of crime in the plaintiff, or it would not: if it did, or her 
character was, or might have been injured thereby, this 
would be an injury, far beyond that arising from a wan- 
ton trespass on goods, however aggravated; and as there 
is nothing laid in the declaration but a wanton and aggra- 
vated trespass on the house and goods, the question is, 
whether, if tlie Jury believed, that the character of the 
plaintiff was assailed or injured, they were to consider 
that in estimating the damages. It will not do to say 
there were no words spoken, nor insinuations made at 
the time, and of course no charge on the reputation of 
the plaintiff; because if that was the fact, the instruction 
was unnecessary, and would have been a mere abstract 
point of law; but as evidence of the intention to search was 
given; and as the Jury might, from such evidence, as it 
seems from their verdict they probabl}" did, think the 
plaintiff's reputation injured; as from the manner, signs^ 
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insiMiationsy &c*9 a charge a^iwt the plaintiff of s4eal^ ^^^^ 
mg or receiving stolen goods may have beea conveyed; v^^v'^v/ 
Might the Jury to have given damages therein*? De- Moqto 
cburatioiis before the trespass, that the phdntitf haA penwiclt. 
stolen or received stolen goods, although the parties in* 
tended to search for thcM, wouU not be proper in aggrai- 
vation of damages, in a trespass afterward coamltted^ it 
would be a distinct cause of action. So too, declarations 
before, of a simple intention to search for stolen goods, 
if no imputation against the character, would be no evi- 
dence in any action. The like will hold, as to de- 
clarations after the trespass. A party cannot justify 
or excuse a trespass, by declarations afterwards, nor 
will such declarations add to the injury cbne at the 
time; they either give a new cause of action, or amount 
to nothing: and we wilt not presume that iminreper evi- 
dence was given. 

Suppose it had appeared, tbeit the plaintiff had sued 
the defendants severally for slander; and had laid in her 
declaration certain act», insineations, signs, and declara- 
tions, at the same tigie and place with this trespass, with 
an inuendOf that she was guilty of stealing, &c.; ought 
the Jury in the action of trespass, to have given damages 
for the injury to her character? But if she could bring 
such suit, and recover damages, the case, in point of law, 
is as strong as if she had done so. No one is entitled to 
double damages for the same injury. This must be pre- 
vented by the pleadings, and confining the parties to the 
issue. Perhaps if she had laid this special damage, with 
a per quod, in her declaration, she could have recovered 
flierefor; but this would be on the ground that it would 
be a bar to another suit, for an injury to the reputation; 
and the party could have defended himself, at least by 
proving her general character. 

The court was of opinion, that the damages were ex- 
cessive; and a new trial would have been granted, if the 

VOL. I. 29 
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^« plaintiff bad not released gSOO of them. The want of 
y^^.^^,^ the instruction to the Jury probably led them into tbi& 
Moore excess; and though the damages have been lessened, yet 
Fenwick. ^® ^^^ ^'^ ^ ^"^ ^ damageSf under a proper instruc- 
tion as to the law; and even the Judge seems to have 
been of opinion, that damages could be given for the slan- 
der, although not laid, and although the defendants may 
have been surprised thereby, and deprived of any defence 
they might have made as to that matter. 

As to the second bill of exceptions* I think the right 
of the landlord to enter to determine the lease, in case of 
an estate at will, if this was such, cannot justify such a 
trespass as is here complained of* Indeed it is admitted 
to have been proved, that he entered for another purpose; 
and therefore the rule is, that where entry, authority^ 
or license is given to any one by law, and he abuses it, 
he shall be a trespasser ab initio; for the court will judge 
by the subsequent act, quo atdmOf or to what intent he 
entered. 

I think therefore the judgment must be reversed, and 
the cause sent back for a new trial. 

Roane, Judge.'*'' Although it may be, that, upon the 
facts stated in the second bill of exceptions, the appellee 
was a tenant at will of the premises in question to the 
appellant Joseph Faulkner, and altliough in point of law 
such appellant might without committing a trespass, have 
entered upon the premises; yet the appellants as charg- 
ed in the declaration, and found by the Jury, having, after 
such entry, broken open the house and trunks of the ap- 
pellee, and committed other enormities, such last men- 
tioned acts, shewed quo animo the appellees entered, and 
made them trespassers ab initio. The verdict in ques- 
tion is not therefore on this ground a verdict against 

* GaboU abient. 
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law, nor the judgment of the court overruling the motion *^5" 
for a new trial liable to error. v^^-s^-^/ 

As to the point made in the first bill of exceptions, I Moore 
understand the law to be, that while every act of trespass p^^^^j^, 
which will bear an action, roust be stated in the declara- 
tion, in order to be relied on at the trial, such facts as are of 
an opposite character may be given in evidence, under 
the clause of alia enormia contained in the declaration. 
Great injury may have arisen to the reputation of the ap- 
pellee, from the breaking and searching her trunks, &c.; 
and yet that ii\jury could not be recompensed by an ac- 
tion of slander. That action only lies for a defamation 
of character by speaking, writing, signs, or pictures; 
and it is not shewn that any of these existed at the time 
of the trespass in question. The appellee would there- 
fore be without remedy for a crying injury, unless she 
could rely upon the injury to her reputation arising from 
the facts aforesaid. It is also entirely reasonable, that 
that which is a consequence of tlie facts proved, should 
be relied on as well as the facts themselves. Unless this 
was the case, a man of high character, having his nose pul- 
led, for example, would be limited in his recovery, to the 
pain arising from a petty scratch inflicted on him, on 
the occasion. 

Although it is stated to have been proved, that the ap- 
pellants went to the house of the appellee for the purpose 
of searching for stolen goods, it is not further stated to 
have been proved, that they then declared that such was 
their intention, which might probably have given a 
foundation for an action of slander, and so have dis- 
tinguished that case from the one before us: nor do the 
witnesses even say, that they then knew this to be the in- 
tention of the appellants. Their testimony on this point 
may be satisfied, by their having acquired this knowledge 
after this action was brought^ and only an hour before 
they were examined. 
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^^> I am of opiaion, therefope, that the Judge committed no 
,,^^^^,^^^ error In refusing the instruction in question, and tba 
opinion of the court is^ that that Judgment should bt 
affirmed. 



Nadenbousch v. M^Rea. 



Genentl replication to the plea of payment, does not of itself consti- 
tute an issue. 

Appearance bail becoming special bail, should be aUowed to proye 
the "HrmUter to a replication was added by the clerk, without his 
consent: and in such case, the bail should be allowed to rejoin, de- 
mur, &c. 



April 3d. M<Rea and Company brought debt in the Superior 
court of law for fierkley countjf against Nadenbousck 
and Offeraly on a note for S500. One Beeson became 
appearance bail, and defended the suit The writ was 
returnable to June rules, when the declaration was filed; 
and Beeson prayed an imparlance. July rules, rule to 
plead. August, the drfendants pleaded < payment;' to 
which plea, there was agenend replication; and Beeson 
joined issue. Boeson afterwards became special bail; 
•but the pleadings not being set aside, the case went on 
against him as appearance bail. At tiie trial, he moved 
the court, to suffer him to amend the rules, by setting 
aside the proceedings subsequent to the replication; and 
proved, that the issue was joined by the clerk without 
his consent, and against his wish; the court however re- 
fused the order moved for, and Beeson excepted to the 
opinion- 
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Tudter lor tbe appellmit 

The En^tsh practice is, for the plaintiff to add the 
simUiter to his replication, for the defendants; the de- 
fendant has then a certain number or days to sMke it 
out, and demun or to go to trial on the issue thus made 
up.(a) Tbe law of Virginia differs from that of Eng- 
land, only in allowing a longer time for the defendant to 
make his election, it allows him one montli. 

In this case tbe exercise of the right is very material; 
for bad it been allowed, the appellant must have had 
judgment in his favor. The declfuration woidd have 
been bad on demurrer, for it appears upon its face, that 
there are plaintiffs beside M*Rea, who are not named, a 
defect fatal on demurrer.(ft) The replication is also 
bad, for it states that the plaintiff replied generally. The 
plea of payment also, concluded with a verification, 
whidi tendered no issue, and the HmUiter was improper- 
ly added. 

It is no answer to say the verdict cures the error, for 
it was wrong to take any verdict; and a verdict improper- 
ly taken can cure nothing. 

^ncholas contra. The entry of special bail discharged 
the appearance bail from the record. And tiie special 
bail had no right to make the objection: for giving spe- 
cial bail does not set aside the office judgment against 
the principal. He also relied on the error being cured 
by the verdict. 

Tucker held that an office judgment against principal 
and bsffl, could be flet aside 4>y eitiier, only by giving 
hail and pleading to issue.(c) And if the appearance 

(«) 1 C«^ PL «28. 

lb) 1 Chit. PI. 29. 255. 4 Munf, 430. 2 Munf. 349. 2 Term. 
Hep, 282. 
(c) 1 Munf. 284. 2 CaU^A. 
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bail give special bail, and defend the suit, new pleadings 
must be made up by the defendant.(d) And so Beeson 
had a right to make the objection. 

The Court not concurring in opinion with the Judge 
of the Supc^rior court, that a general replication to a plea 
of payment constituted an issue, and left no room for 
further proceedings, unless thereafter the parties con- 
sidered it as an issue, and submitted the case to a Jury; 
is of opinion, that the said Superior court should have 
permitted the appellant Be.eson to prove that the similiter 
entered in the office, was entered without his authority, 
and against his consent; and should also, in that case, 
have corrected the pi*oceedings. in the office, by giving 
him a rule to ]*ejoin, or take other measures in relation 
to the appellees' replication. The judgment is therefore 
reversed with costs, and the cause is to be remanded to 
the rules of the said Superior court, to be proceeded in 
from the replication, pursuant to the principles now de- 
clared. 

(d) Dunlop V. La Forte, I £[. & M..22. 



Greorge v. Richardson. 



A contract will be set aside in equity for inadequacy of pon8ideration» 
where there is inequality in the condition of the parties. 

On reyersing a decree because injurious to the appellee, costs will be 
allowed if he substantially prevail. 



April 4th. LucT Richardson set forth in her bill, filed in the 
Chancery court of Richmond, that on the 5th July 
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ISOl, she ebtained a decree in the county court of Not- Ap«i£ 
toway, against John Patterson, administrator of one ^^.,^-i^ 
Anderson, for 50L with interest from February 1st 1801; George 
and for 22i., with interest from 5th July 1801. That in ^ wj-o • 
1812, she gave to Peter Bland, an order for the money, 
who had received it, and had never paid it over; he is a 
defendant to the bill. Living at that time in the family 
of Charlea D. George, who was a witness to the order 
to Bland; he [George] fraudulently obtained from her 
an assignment of the debt; promising her Si 50 for her 
interest; she executed the assignment, witliout under- 
standing Jts import, [being wholly illiterate.] George 
assigned this paper to James Rice; both are made de- 
fendants, and required to answer. 

George admits in his answer, that he was to give but 
S150 for the claim; he says, he had paid about S50, in 
consumable commodities, meal &c. 

Bland adn^its the allegations of the bill as to him; 
that he had received the money, and Vould have account- 
ed, but for the conflict of the claims; and was at all 
times ready &c. 

Rice says, he was accidentally called by George, to 
witness the assignment to him by the plaintiff; that it 
was read to her; and she was satisfied with it; that 
Greorge then proposed to sell it to him; and that he 
bought it for 80L, for which he gave his bond. 

On general replications to the answers, without depo- 
sitions, the Chancellor decreed, that Bland should pay 
over to the plaintiff* the 50/. with interest from 1st Jan- 
uary 1806; and the 22L, with interest from 5th July 
1801; deducting a small sum due Bland by agreement. 
Creorge and Rice appealed. 

Jfay, for the appellant, cited Whitehorn v. Hines,(a) 
to shew, that a subsequent purchaser, was not affected 
by the fraud of a prior holder: and therefore Rice's claim 

fa J IMunf, 557, 
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vNm gooi, becwne be was not privj to George's con** 




Spoanerf oontra; reUed on the gross inadequacy- of 
prko M a strong badge of fraad.(fr) That the appeltee 
was MoreuTW wholly iUiterate; a negro, and IWmg in 
the fkntily of George^ was KaUe to imposition, and op- 
pression. 

The assignee cannot ha^e a better claim, than he had, 
from whom he derives.(r) 

The Chancellor has made a mistake of five years in 
the interest, to the appellee's prejudice. 

Roane, Judge. There is no error in the decree to 
the prejudice of the appellants; but it is erroneous, as it 
respects the appellee, in allowing interest on the 501. from 
January 1806, instead of the 1st February 1801. The 
decree is therefore reveraed, as to this, and affirmed for 
the residue. Costs are allowed the appellee, as the par- 
ty substantially prerailing. 

(A) Sus^d Vend. 192—5. (c) Norton v. Rose, 2 Wath, 233. 



Bamett t. Sam. 



The act of 1792 requiring penons removing to Virginia with alaTe^ 
to observe certain formalities, has no application to a citizen of Vir- 
(pinia, removing to another state with slaves; and returning with 
them to Virginia, before the repeal of the law. 



April rth. This was a suit for fk-eedom in forma pauperis, by 
Sam. The following case was made by a demurrer to 
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evidence in the county court of Amherst. .Sam was bpm 
in the county of Augusta, about the year 17889 the slave 
of Mary Teas» a native of that county, then residing 
there. Mary Teas, removed to North-Carolina about 
1790, where she resided and Sam with her, three years. 
In 1793 she returned to Virginia, bringing Sam with 
her; and not complying with the requisitions of the stat- 
ute of Virginia of 1792.(a) She continued in Virginia 
until the year 1811; when she sold Sam to Bamett 

A deposition taken in the cause, was objected to, be- 
cause the commission was not directed to Justices of 
the Peace, nor did the persons taking it, describe them- 
selve.s as such. The county court gave judgment for the 
plaintiff on the demurrer to evidence; the judgment was 
affirmed on appeal to tiie Superior court of law; and an 
appeal was taken to this court. 

The case was argued by Wickham for the appellant, 
and Leigh for the appellee. 

The case of Murray r. M«Carty,(6) was mentioned 
by a Judge; which on examination, seemed conclusive on 
the merits; and tliere was judgment against the pauper. 

RoAKE, Judge."*^ The court is of opinion, that Mrs. 
Teas, under whom the appellant claims, having never 
renounced her character of citizen of Virginia; nor ac- 
€|uired that of a citizen of North-Carolina; is not em- 
braced by the first part of the proviso of § 4. ch. 103. (pa. 
186. of Pleasants^ edition of the laws,) under the decision 
of this court in the case of Murray v. M^Carty; so 
as to deprive a slave purchased by her in another state^ 
after the passing of that act and brought into this com- 
monwealth, of the right of freedom, enuring to him un- 
der the 2d $ thei*eof: but the appellee in this case having 
been at the time of the commencement of this act, actually 
owned by the said Mi*s. Teas^ his right to freedom is 

(a) Bev. of 1792. p. 103. {h) 2 Munf, 396. 

* Brooke absent. 
vol. I. 30 
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barred by that circttmertiUice^ under the prorimoit iid to 
cittzens of the ooiiiiiionwealth> contained in the last part 
of the said proviso; and this a fortiori, as the said Mrs. 
Teas had owned the appellee as a slave in Virginia, aad 
carried him with her into the state of North-Carolina^ 

Under tiiis opinion against the appellee^ on the meriti, 
it is unnecessary, however plain, to inquire into the suffi- 
ciraicy of the depositions excepted to in the proceedings: 
but if that dqKwition ought to have been rejected, it 
shews more strongly, that the judgment in his favor is 
erroneous. 

Both judgments are to be reversed and entered for the 
appellant. 



Digitized by VjOOQ IC 




Court ^ Appeals of Virgiidm. 89<^ 



Baker, [TreasurerJ for the Common- 
wealth V. Preston and others. 



Before a special court of appeals, consisting of Spivcxm Roaiti, 

ROBIBT WUTS, HuaB UOUCXS, PlTBB JOEHSOV, WlXUAX DaJTIBSj 

and GsomoB Pabxxb.* 



The copy of a deed acknoidedged by the grantor before Justices, by 
them certified to the Clerk for record, and by him certified to be 
a true copy, is admissible as primary eyidencCy equivalent to the 
ori^nal. 

The books kept by the Treasurer, are conclusive evidence of the 
balance actually in the treasury at any given time, both against the 
Treasurer, and his sureties, without being pleaded as an estoppel, 
8o as to charge them with balances carried forward from year to 
year, as if those balances were actually on hand. 

The statute of 1792 authorised the executive to demand annual bonds 
of the Treasurer. 

Monies deposited in Bank by the Treasurer in 1818 without being 
audited, will be considered as part of a larger sum turned over to 
his aoecessor in office in 1819, nothing appearing to the contrary. 

The Treasurer has a right to apply the money turned over to him by 
his predecessor, to the extinguishment of any balance due by such 
predecessor, in consequence of his not cre<titing the Commonwealth 
wkh the same money an the treasury books; it being a paymfBt 
by the preceding to the succeeding Treasurer. 



This was a motion made by Jeman Baker [Treaaarer,] j^^^ 2Qth 
on behalf of the commonwealfli, under the 11th seotion, 

* When commissions were mens to every Judge capable of 

about to be issued by the Clerk, sitting in a special court of Ap. 

for organizing the Special court, peals. The practice before had 

the ordinary court of Appeals been, to suffer the party at whose 

«lirected theClerkytosendasum- instance a special court was 
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J^ chap. 174, of the Revised Code; against John Preston and 

^^^.^^^.^ nine p^*6ons, his sureties, on a bond given in conformity 

Baker with the 9th section of the same act.(a) The condition 

forSeCom-^''*'*® bond, after reciting that Preston had been elected 

^ monwealth Treasurer, concluded, *< now if the said John Preston 

Preston and "shall faithfully account for all monies and other things 

others, tt whicli shall come to his hands in virtue of his office, 

*< and perform all other articles thereof according to law, 

*< then this obligation to be void, 6therwise to remain in 

• *< full force and virtue/' 

The notice of the motion recited the bond, and the con- 
dition; averred that it had not been complied with, and 
claimed the penalty of one million of dollars. 

There was no appearance for John Preston the princi- 
pal. The sureties appeared by counsel, and the follow- 
ing pleadings were made up. 

The 1st plea craved oyer of the bond, which being 
read, was incorporated into the plea. The election of 
John Preston to the office of Treasurer on the 18th day 
of January 1819 (the date of the bond) and the deter- 
mination of his office on the irth January 1820, and the 
election of Jerman Baker as Treasurer on that day were 

called, to take out the sum- cause. The motion being flub- 

mons. mitted, the Judges withdrew to 

When the court above, was or- the conference room to deliber- 

ganised, and before its proceed- ate: after a few minutes they re- 

ing to act, Leig'h made a question, turned, and were unanimously of 

whether the court was legally opinion, that the objection should 

constituted: since Judg^ Brookx be overruled* and that the court 

had withdrawn, without being in- as constituted, should proceed to 

terested in the matter, or under hear and determine the cause, 
any permanent disability to sit; 

being unwell, and having a sick (a) It wiU be observed, that the 
family. It was urged, that the words, ''and every year- there- 
law contemplated some durable after," were incorporated into the 
impediment, and not a temporary statute after the execution of the 
incapacity, which might be ob- bond. 
viAted by a continuance of the 
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all recited. Aod the plea aYerred, that during the whole J^* 
of Preston's said office of Treasurer, to wit: from the ^^^^^^^^ 
18th January 1819 to the 17th January 1820, he did Baker 
faithfully account for all monies and other thipgs which {^^ theCkmi. 
came to his hands in virtue of his said office, and perform moDwealth 

V, 

all other articles thereof according to law. Preston and 

The plaintllTreplied, that between the above dates, and <*™*"* 
during Preston's continuance in the said office, large 
sums of money, viz. JS2,000,000 had come to his hands, 
and that he did not faithfully account, &c. 

Rejoinder, that during Preston's continuance in the 
said office from the said 18th January 1819 to 17th Jan- 
uary 1820, there came to his hands in virtue of his office 
only dollars, and no more, and that he did faith- 

fully account, &c. Issue was joined on this rejoinder. 

2d plea. After the same recital as in the first plea, aver- 
red, that on the day of the commencement of Preston's 
said office, to wit: on 18th January 1819, there was ac- 
tually in the treasury, and in the hands of Preston in 
virtue of his said office, the sum of £407,000 and no more 
money or other thing; and between the commencement 
and expiration of his said office, to wit: from 18th Jan. 
1819 to 17tb Jan. 1820, there came to the hands of the 
said John Preston, in virtue of his office, divers sums of 
money, amounting to the sum of S793,251 ^ and no 
tnore money or other thing, which two sums of S407,000 
and 2793,251 ^ amounting together to the sum of 
81,200,251 ,^, was all the money or thing, that came 
to the hands of the said Preston in virtue of his said of- 
ice; and that he had faithfully accounted for all the said 
monies which so came to his hands in virtue of his said 
office, during his continuance therein; and had perform- 
ed all other articles of the said office, &c. 

Replication, that on the 18th January 1819, there was 
actually in the treasury and came to the hands of Pres- 
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Jim ton in Tiptue of his office^ the sum of SdOOyOOO: and be* 

^^^^^^ tween the 18th Jam 1819 and 17th Jam 1820, there came 

BftkM to his hands in virtae of his said ofllce, divers otiier sums 

^^^Jcc^l amounting to and tliat the said Preston did 

moBwcttkh not account for or pay the said sum of money, but did 

Preston and divert, misapply and convert the same to his own use; 

<i*hmi. and so had broken and violated the condition of the bond. 

The replication concluded to the country, and issue, was 

joined. 

3d plea. That John Preston was first appointed Trea- 
surer on the day of October 1808, by the Gover- 
nor with advice of council: and executed his bond with 
security on the 18th October 1808: that he was first 
elected by the legislature in January 1809, and gave 
bond with security for the faithful discharge of his du- 
ties on the 12th Jan. 1819. That he was successively 
re-elected every year, until January 1819. Tliat the 
bond of 1819 was not taken on *< his first election" (ft) 
but on his 10th and last election, and was not required or 
authorised by law, and was void. 

There was a general demurrer, and joinder in demur- 
rer to this plea. The demurrer was sustained by the 
general court. 

A Jury was then sworn to inquire of damages as to 
'John Preston; and the truth to speak upon the issues 
joined as to the other defendants. In the progress of the 
cause several instructions to the Jury were asked for by 
the plaintiff, which will appear in the bills of exceptions 
which follow: — 



(b) The expression **oii his first ensuing session of the legislature 

election, before he shaU have without re-election. After his 

power to act, he shall gire bond'* first election he may do this with- 

&c. relates to the provkion in out giving bond; b«t when 6nl 

the first sentence of the section* elected he shall do no act, before 

authorising the Treasurer to con- he has given bond, 
tinue in office to the end of the 
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The 1st bill of Exceptions taken by the plaintiff states^ 
«That on the trial of this motion, and before the jary ^^^v^-^i/ 
were sworn, the plaintiff, in the presence of the court, Btket 
and an the day tiie jury were swom^ gave notice to **^^ ^J^S^^l^i^ 
d^endant, Francis Preston, to produce an original deed monweatth 
executed by a co-defendant, John Preston, and pMttwi mf 

his wife, and at the time of giving said notice offered to 
the said defendant, if further time was requisite to en- 
able him to produce the said original deed, that he, the 
plaintiff, would ask a suspension of the proceedings untU 
it could be obtained, or move for a continuance of the 
motion till the ensuing term of the General Court, in 
order that such time might be afforded. To which pro- 
posal the said defendant declined to give any other reply, 
than that the plaintiff's counsel must take their own 
course, and manage tlieir cause in their own way. And 
then the plaintiff offered to introduce a copy of the said 
deed, duly certified by the derk of the Hustings Court of 
the City of Richmond. 

And the plaintiff proved, that the said original deed 
was about eight months ago, delivered by the clerk of the 
said court to the said F];&ncis Preston; and proved by 
the oath of the said clerk, that the same was a correct 
copy, and that the trustees under the said deed, and one 
of the defendants, to wit: Bernard Peyton, had acted 
under the said deed, by authorising and effecting sales 
of property therein specified: — Whereupon the said Fran- 
cis Preston came into court and stated, that the original 
deed was carried by him and delivered either to Henry 
Edmundson, or James McDowell, but he does not recol- 
lect which, to be recorded in the several distant counties 
wherein the lands mentioned in said deed respectively 
lie. But that he the said Francis did not know whether 
fte said deed had been so recorded, nor where the same 
wasv nor whether the same was now in axistence, or not; 
but he believes it to be in existence^ and now in the hands 
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jurt of either the said Ednmndson or M^DoweU. Whereupon 

^^^.^^^^ the defendants moved the court to exdtide the said copy 

Baker from going in evidence to the jury, which motion the 

Pr^eCom- ^^"^'^ sustained; and the said plaintiff excepted to the 

monwealth opinion of the court rejecting the said copy, and prayed, 

Preston and ^^^^ *^*^ ^'^ '^*" ^^ exceptions might be signed and seal- 

otkiers. ed w|iich was done acconlingly." 

Another bill of Exceptions taken by the plaintiff 
states, — **That on the trial of the issues joined in this 
cause, the said Baker to support the said issues on his part 
proved, that the said John Preston was elected treasur- 
er of the commonwealth according to tlie laws and con- 
stitution, on the day of January 1809, and was 
successively and annually, in like manner, re-elected to, 
and continued in the said office, from year to year, until 
the 17th day of January, 1820, when he resigned the 
said office; and on the day of January, 1£20, the 
said Jerman Baker was elected his successor in the said 
office." 

*«The said Jerman Baker then gave in evidence the an- 
nual reports made to the Grencral Assembly, by the said 
John Pi^eston, from the said ^ day of January, 1809, 
to the ISth day of January^ 1819, (inclusive;) and the 
annual reports of the joint commt^fees of both houses of 
Assembly, from the said day of January, 1809, to 

the said 13^^ day of January , 1819, inclusive; and the 
hooks of the Treasury Departmentf during the whole period 
during which the said John Preston was treasurer of the 
commonwealth, by virtue of his successive annual elec- 
tions aforesaid. And according to the said annnal reports, 
nnd the said books of the treasury departmetit, it appeared, 
that on the 1st of Oct. 1818, (being the end of that fiscal 
year) there ought to have been a balance in the treasury, 
to the credit of the commonwealth, of g390,702,95; and 
on the \%th day of January^ 1819, being the date of the 
bond on which this motion is grounded, and the day of 
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the oommencenieDt of tke said John Prestoa's last term ^^ 

. 1821. 

of office, there ought to have k^en a kUanu m the trea- y^^^^^^^^ 
mry, to the credit of the conmoBwealth, (tf 8648,4 1£,25$ Bitkct 
and on the I7th day of Jt^nmary, 1820, when the said^^^l^^. 
John Preston resigned his said office, there ought to have monwt$hh 
keen a balance in the treasury, to the credit oi the com- ^j^,g^ ^^4 
nonwealtb, of iSSS,297fi7. — Bat the said Jerman otkeft. 
Baker proved, that on the said 17tb daj of January, 
1820, he found in the coffers of the treasury cffice, and to 
tiie credit of the treasury in the two hanks of Virginia, 
only the sum of 2250,197977; so that there was a differ- 
ence of the sum of 283,099,30, between the balance so 
shewn by the books of the treasury department, as the 
sum which ought to have been in the treasury to the 
credit of the commonwealth, on the said 17th day of 
January, 1820, (when the said Preston resigned his 
office,) and the cash actually in the treasury: and that 
the said Jerman Baker, the now treasurer, immediately 
passed to the credit of the coflinionwealth, the said sum 
of 2250,197977, as so much money turned over to him 
by his predecessor! of which sum of JS250, 197,77, the 
sum of 22489O86962 was money in the two banks of Fir* 
gittia, to the credit of the treasury, and the rest was in 
the public coffers in the treasury office; and the said sum 
of 05248,086,62 was carried, by the said two benks, to 
the credit of the said Jerman Baker, the now treasurer, 
immediately that he took charge of the treasury, without 
amy check for the same drawn in his favor by the said 
John Preston, the late treasure, in whose name, as 
treasurer, the treasury account at bank stood; and the 
said transfer at bank was made in the presence of the 
sud John Preston's agent, who went to the bank with 
the said Jerman Baker, to hare sudk transfer made; and 
the said Jerman Baker gave his receipt to the said John 
Preston, for the said sum of 0250,197,77 so turned over 
by the said John Preston to the said Baker. And it 
further appeared, by the said books of the treasury de- 
vol, I. 31 
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J^> partmenU upon examination and corredionf that there 
^^^^^^,,^^ were errors and omissions iu the Ledger (on which the 
Baker said annual reports were founded) against the common- 
lbp'th^"com- wealth, to the amount of 84,488,08; of which g3,488,08 
monwealth was an error in addition in the accounts of 1810, and the 
Preittoii and ^^^^ consisted of divers errors and omissions all prior to 
oth^s. June^ 1818. And the said Jerman Baker proved, that 
the said John Preston, so being treasurer of the com- 
monwealth for the time being, on the day of July, 
1814, received of the Bank of Virginia the sum of 
239,000, being for dividends due to tlie commonwealth, 
on the stock of that bank owned by the commonwealth; 
which sum of S39,000 was passed by the said bank to 
the credit of the said John Preston, as treasurer of the 
commonwealth, on the day it was so by him received; 
but it was never audited, nor credited by the said John 
Preston to the commonwealth, on the hooks of tfie treasu^ 
ry department. And the said Jerman Baker further 
proved that the said John Preston, so being treasurer 
for the time being, on the day of July, 1816, receiv- 

ed the further sum of S5,431, 5r, for iHfere5f on treasury 
notes of the U. States, the property of the commonwealth, 
which he deposited to his credit, as treasurer of the com- 
monwealth, at the said bank of Virginia; but the same 
was never audited^ nor credited to the commonwealth bj 
the said John Preston, on the hooks of the treasury depart- 
ment. And the said Jerman Baker further proved, that 
the said John Preston, so being treasurer for the time 
being, received, on the day of March, 1816, the 

farther sum of 0510, for interest on other treasury notes of 
the U. States, belonging to the commonwealth; but the 
same was neoer audited^ nor credited to the commonwealth, 
on the books of the treasury department. And thereopou 
the said Jerman Baker, the now treasurer, claimed on 
his said motion and action against the said def(mdants, 
the said d^fkU of 883,099,30; and the said sums of 
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SJ4,488,08, 839,000, 555,431,57, and J5510, amounting , J^ 
in all to the sum of Si 32,528,95/^ s^^^^^r^ 

^^Then the said defendaniSf to support the i$9ue$ joined Bftker 
M their part^ prarvedf That tlie said John Preston, so^^^^ ^J^ 
being treasurer for the time being, on the 17 th day of Jiu- monwealth 
gustf 1818, received of John Chew, a check on the bank preston and 
of the United States, at Philadelphia, for gl46,500 for o^*"- 
so much money due by the U* States to the common- 
wealth, which sum had been duly audited, and was passed 
by the said John Preston on the same day to the credit ef 
iiu commonwealth^ on the books of the treasury depart- 
ment; but the said Preston on the same day, did not de- 
posit tlie same at the bank to his credit, as treasurer^ on 
qffidal aecountf but did deposit the same to his own indi^ 
rtduoZ credit at the bank of Virginia, on his indiridaal 
private account, blending the sametcnM his private funds 
at his credit at the said bank; and the same was there- 
after checked for by him, in his own name, in Uke manner 
as for his onum money f so as to exhaust the whUe amount 
thereof; but whether the same when so checked for, was 
-appU^ to his own use, or to that of the commonwealth, 
or when it was so checked for as to be exhausted, did 
not appear; nor was any evidence adduced on the part 
of the said Jerman Baker, to diew that the said John 
Preston ever implied any part of the said ^146,500 to 
the use of the commonwealth, or returned any part of 
the same in any wise into the treasury, other tiian what 
may be collected from the facts and proofs herein 
stated." 

<<That on the 1st October, IB 18, (being the end of that 
fiscal year) when according to the annual reports of the 
said John Preston, then treasurer, and of the joint com- 
mittee of both houses of Assembly of the ISth day of Jan- 
uary 1819, and the books of the treasury department, and 
other evidence adduced on the part of the said Jerman 
Baker: (as above stated,) there ought to have been in the 
treasury to the credit of the commoowealtb, the sum o£ 
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im ^^^'^^^»^<>K0 ^'^^1^ ^^ ^ ^® ^^^ ^<^>^ of Virginia, 
^^.^^^^^ to the credit of the siUd John Pfeston m tfeasurw of 
Baker the coHHnoBwealtht o» lu6 oficial accowt tfaerct only 
g^^J^^^tbesum of Sl4r,9iQ5ir» fihewing a differaiee tetweea 
OKMivvaiai the suQi which o^ght than to have been ia the treasuvy, 
PMttoii aad ^^^^^^i^'^K ^^ ^ ^'d evidence adduced on the psurt of 
odiisfi. the said Jennan Bafcop» and the money at the hanks to 
the cpedit of the treawiry, of 29d»21d»53. That on the 
l%th day qf January, 1819* when accArding to the samo 
evidence adduc^ on the part of the said Jerman Baker» 
there ought to have been in the treaaorj the anm ^8697, 
841,88((i) to the credit of the conunonwealth; there wm 
in the two banks of Virginia* to the credit of the said 
John Preston* as trea8ia>er of Uie comtoonwoaMi* on his 
oftcial account there, oniy the sum of B406, 150,73; 
shewing a difiference between the said sum which ought 
then to have been in the treasury, according to the same 
evidence adduced on the part of the said Jerman BakoTf 
and the money at the hanks to the credit of the treasury^ 
of £391,691,15. And the defendants proved, by a dark 
in the treasury dq^ftmmU, mnphyed there during M the 
years 1818, and 1819, and until the 17^ January, 1890^ 
(inckuive;) that tiiere was not usuatty kept in the pub- 
lic coflbrs in the treasury offiee, during the period afore- 
said, more than 05,000, very setdam as much as 810,<MO, 
and never, within the recollection of tiie witness, as much 
as 850,000 for one iK^hele day at a time. And by llie 
rotdenceofthesame derk of the treasury department, and 

(c)Ve9iheJR€portitJiidTP9H9nrg£9okt, ^390 702 95 

Per tlie tsher evidmcct [84^488,08, j^9fi00^ 
85,431,57 8^10.3 49 429 65 



j|440 133 69 



{df) tfi4S 412 23 
49 439 65 

2697 841 88 
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tlie ^fidal ocmiftb of the said JiAn Preaton, m ^... ^^ 
of tlie conuMnweaU^ wttb the two tenfaof Fir* ^^..^ 



fMJo, o^MPAmsD with the \mk$ t^ih€ irmumnf dtpmrt^ Bafetr 
fmni, and the otiler mdeiiee aforesaid adduced MtheJ^''^^^^ 
IpaK of flie said Jernaa Baksr^ it avphaabb that there mmwmm 
was ooii(iiiiia%» «fu{ every day /rom M^ tai(f 17 th day of | 
Jtugmt, 1818, to <Ae Mtd IStft day qfJkimafry, ISIQ, i«^ 
chmve, the niFVjsofiNcx of ji^50,000» at the leaat» be* 
tweeo the babiice stated en the hpoks of thodq^arimeal^ 
and hjr the other evidence adduced on the part of the 
aaid Jeman Baker» as the ialankcee due to tht commote 
nnQealtlh and the amount of the actual amms in the piMic 
cofftre in tlie treaaufy office, addtti to the halances oi 
ba$Uc, to the credit of the treasury. 

**Whereupan the said Jerman Baker iy his eounsd nuro- 
ed the court, to exdude the evidrace so as aforesaid ad- 
duced by the defendants from the consideration of the 
Jury, as being inadmissible evidence, so far as the same 
was offered to exonerate tiie said defendants from res- 
ponsibility^ for the balance of £83,099,30, appearing 
from the said reports of the said John Preston, as treas- 
urer, and of the joint committees of both bouses of As- 
sembly, and the books of the treasury department, to be 
due at the time of the said Pre^n's said resignation, as 
abo?e stated. But the court ipos qf opimum, that the said 
motion should be overruled, and odmitf^ d the smd evi- 
denee of the defendants as proper /or the consideration of 
the jury.** 

*^And then the said Jerman Baker by counsel insisted^ 
that the balance due by the said Preston as treasurer for 
the year 1818, and the preceding years, at the time of the 
execution of the bond on which this motion and action is 
founded, must be intended to have afterwards come to 
Lis bands in virtue of his office so as to charge the said 
defendants as his sureties for his last term (fqffiu afore- 
said^ and that tlie fact of his keeping the treasury books, 
as if the amount called for by the said books was on hand^ 
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jmri amounted to an admission^ by him, that he held th6 
^^^.^^^ whole sum so called for by the books in his official char* 
Baker acter» and was an eUctian by him, to hold the said sum 
J2J^^g^,8oprwuww^ Anthy him, in Ids official charaeteTf as treas' 
monweahh urerfor the year 1819. Jnd the said Jerman Baker by 
Fmton and ^^ counsel also insisted, -that the said sum of 8250»197»7rf 
•**^*"- so turned over by the said John Pi^ston upon his said 
resipiation in manner aforesaid, being so turned over 
by the sud Preston, without any specific direction as to 
the applicoHon thereof, was a payment by the said Pres* 
ton to the commonwealth, which the said Jerman Bakert 
as treasurer of the commonwealth, had a right to apply 
to the extinguishment of any balance due by the said 
Preston, as treasurer to the commonwealth, prior to the 
commencement of his last term of service, and the date 
of the bond on which the present motion and action was 
founded. Whereupon the said Jerman Baker by his coun- 
sel moved the court to instruct the jury, that notwithstand- 
ing the facts proved by the said defendantsy (supposing 
them fully proved) he is entitied in law to recover of the 
said defendants the sum of SB3,099,30 (the deficit ap- 
pearing on the treasury books as kept for the year 1819, 
in manner before stated;) and also the amount of the said 
several sums of S4«488,08, Sd9,000, 25,431,57, and 
{510, herein before mentioned and explained. But the 
court was of opinion, that the said defendants, in this 
motion and action, are only liable for due application 
by the said John Preston, of the sum actually in the 
treasury, at the commencement of tiie said John Preston's 
last term of oflSce, and at the date when the said defend- 
ants executed the bond aforesaid, as the said Preston's 
sureties; and of the sums received by him during his last 
term of office aforesaid; and that the said Baker is not 
entitled to recover the said deficit of £83,099,30, of the 
said defendants in this motion and action, on the issues 
Joined, on the ground that the keeping of the said books 
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of Ae treasury department^ hy the said John Preston, J^> 
during his said last term of office, in the manner herein ^^^.^^^^ 
before stated, was an decHon by the aaid John Preston, Baker 
to hxAA the money so appearing by the books to be ^■•^iT'JhccS? 
to the commonwealth, in his official character of treasnr- monwcaKh 
er for bis said last term of office, (as contended by the p^egton rod 
said Baker's counsel,) if it was in fact eloigned from the other*. 
treaswry during the year 181 8^ unless it appeared, that 
tiie said money was actually applied to public i^e, or 
actually returned by the said Preston to the treasury 
during his said last term of office; and by him again 
eloigned and withdrawn from the treasury, and to his 
own use converted, during his last term of office afore- 
said. Jind the court was further of opinimi^ as to the 
amount of the said several sums of 84,488,08, Sd9,000, 
25,431,57, and $510, that It was not the right of the 
said Jerman Baker to apply the said sum of 2250,197, 
77, [so as aforesaid turned over by the said Preston, on 
his said resignation, to the said Baker as his successor,] 
to the extinguishment of the said debt due by the said 
Prdston to the commonwealth, on account of the several 
sums so withdrawn from the treasury, and applied to 
bis own use previous to the commencement of his said 
last term of office, in the manner herein before stated 
and explained; because the said sum of SS250,197,77 was 
in fact the commonwealth's own moneys and not a pay- 
ment of so much by the said Preston to the said Baker, 
his successor. JStnd the court instructed the jury accord- 
ingly 9 and oroerruled the said motion for an instruction to 
the jury f made by the said Baker's counseL To all which 
opinions of the court, herein^ above stated, the said Baker 
by his counsel excepted, and prayed the court to sign 
and seal this his Bill of Exceptions; which is done ac- 
cordingly.'* 

The jury found for the plaintiff^ on the writ of inquiry 
awarded against John Preston, and assessed the dama- 
ges at one cent: and as to the issues joined between the 
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jvm platntiir and the other defendants [the sureties J there 

y^^.^^,^^^ was a Terdkt far the defendants. The judgment as to 

Baker John Pfeston was, that the plaintiff take nothing nom oh- 

g^^^^^^ $UmJU veredicio; and that the plaintiff take nothing by Ms 

moawcaih notion against the other defendants^ but that they go 

j^^J^^ hence withoutday. 

•ihtts. The appeal was from this judgment^ and now the canse 

was opened by 

^richolas for the appellant. 

The 2d plea ought not to have been admitted by the 
general court, because it was a repetition of the matter 
of the first plea in another form. The first was a gener- 
al plea of conditions performed; and the condition of the 
bond wasy that John Preston should *< faithfully account 
for all monies and other things which should come to liis 
hands in virtue of his office, &c.'' The 2d plea avers, 
that only a given sum pame to the hands of Preston in 
virtue of his office, and that he had faitlifully accounted 
for it; and had performed all other articles, &c. It is 
true the statute allows defendants to plead as many se- 
veral matters as they may tliink necessary for tlieir de- 
fence.(e) But these are not several matters, they are 
the same matter. And it has never been held under the 
statute, that a defendant shall be allowed to plead spe- 
cially, a matter put in issue by the plea of the general 
issue. 

2d. Should the certified copy of the deed have been ad- 
mitted in evidence? 

It is objected to this deed that it is a copy; and the 
reason for dissallowing copies generally is, that offering 
them in evidence raises a presumption, that there is some- 
thing in the original unfavorable to the party offering 
the copy. But even a copy is evidence when there is no 
fair presumption from the circumstances^ that ihere is 

(e) 1 Bev. 510. 
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any better evidence of the facts to be proved. [For this J^ 
he cited Phil. Evid.(X>] I* ^^ moreover long been the ^^^..^^^ 
usage of tlie country, to admit certified office copies of B«kM 
deeds as equivalent to the original. CaTco^ 

We proved that the original deed was delivered to moaweAhli 
Francis Preston^ a defendant, and notice was given him -p^^^^j^. 
to produce it. The late law requiring conveyances of othtn. 
lands, to be recorded in each county in which any part 
of the lands lie^ has made it difficult for parties to know^ 
where to apply for the original; we traced the deed to 
the possession of F. Preston, a party to the cause; and 
notice to him to produce it, should let in the secondary 
proof, even if the copy was inadmissible as primary evi- 
dence, which be contended it was. For it is said, one 
cannot plead non est factum to an enrolled deed.( jr) And 
in the case of Whitacre t. M<Ilhaney,(A) this court held^ 
that a copy of a copy was inadmissible; strongly imply- 
ing, that a copy of an original was good evidence. 

This deed was very important evidence, because it 
was made to indemnify against loss, the defendants to 
this motion; and recited, that a default of the treasurer 
had recently happened, which recital stops the Treasurer 
from denying either the fact of the default, or the date at 
which it happened.(t) 

If it be said the sureties are no parties to this deed; I 
answer, that it is made, for their benefit, and to a consi- 
derable extent has been carried into effect to their exon- 
eration. But if they were not parties, they are at least 
privies, and bound by the deed as if they had executed it: 
and if neither parties nor privies, the admissions of Pres* 
ton are binding on his sureties. The deed then should 
have been admitted in evidence, and the purpose for which 
it was to have been used being important to the appel- 

ffj 167. (A) 4 Munf. 310. 

(^) 3 Cm. i%.369 ^Ertop- (<) C^ilkg. 370.A.3. ShtPy 
]iel A." v. Wrii^t, mik8, 9. 

vol, r. 52 
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Jm lant, tibe judgment of the court rejecting the deed, should 

^^^^^.^ be reversed. 

Baker The principal questions still remain to be discussed, 

S'S"^'"' "^"*^'y> whether any parol evidence should be received 

moBweakh to falsify the treasury books; and whether the manner of 

Preston and ^^P'^'f? those books did not amount to an admission by 

others, the Treasurer, that he held the sum called for by the 

books in his official character; and was an election to 

hold the sum previously due in his official character, as 

Treasurer for the year 1819. 

It is admitted on all sides, that the books of the trea- 
sury for several years shewed the balances claimed 
orfght to have been in the hands of tlie Treasurer; the 
annual reports of the Treasurer founded on the books re- 
iterated the same assertion. If the Treasurer be now 
permitted to contradict the books, and shew that for 
whole years they were altogether false, and fraudulently 
kept, there is no security for the safe keeping of the 
finances of the country. 

Public books of every description are of very high 
authority. Entries in the books of corporations, bank- 
ing, and turnpike companies, are received as of the great- 
est weight; and public documents like these, are con- 
clusive of the facts contained in them.(fe) That it was 
the intention of the legislature that these books should 
preclude all inquiry aliunde as to the transactions in the 
treasury, is manifest from the particular provisions of 
the act organizing the financial department of the gov- 
emment.(0 By a statute of the British parliament, 
commissioners are appointed for stating debts due be- 
tween officers of the army, &c., and it has been decided, 
that the acts of the commissioners are conclusive upon 
the parties; and no evidence can be received to contra- 
dict their certificate.(m) Here the counsel cited the case 

ih) J^hil. Emd. 302. Peake'a (m) Moody v, ThnutOD, I 
J5»»rf.87, 91. iStran. 4S1. 

(0 ^-B#».C.174.§12,14^15, 
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of llie Commonweahti t. fiAyiitoii9(n) as applicable to Jm 
the present* s^-v-^ 

Preston then cannot deny, that he held the balances Baker 
which from the books it ajqieared ought to have been on [^iJeCom- 
hand; and if he cannot, neither can bis sui-eties who are nonweakh 
bound by all his acts* and concluded by whatever estops PretTon and 
liim. Even in criminal cases^ the admission of one per* othort. 
son often binds anather;(o) and in civil proceedings <he 
ceases in which the admissions of one party bind another 
are numerous.(p) ' These defendants had or ought to 
have had fi*om their principal, information of the actual 
state of the treasury when they executed the bond; and it 
is too late now to object the want of such information. ' 

The misapplication of the 8146,000 in 1818, relied on 
by the defendants to shew the default occurred before 
they signed the bond, cannot help them; for though Pres- 
ton deposited this sum in bank to his individual credit, it 
was throughout part of tlie public treasure; the manner 
of the deposit could not divest the Commonwealth of its 
title to the piH)perty. Besides, it no where appears when 
this sum so depositeil was exhausted; it may have been in 
fact applied by Preston to his individual purposes in 
1819, and if so, it was a default in that year, and the 
case is made out against the defendants even on their own 
principles. His admission by the books, and the reports 
that the balance claimed was on hand in January 1819, 
Is proof that this sum was not in fact diverted from the 
public treasure in 1818. Though this sum was deposited 
to his individual credit, he may have applied it to public 
uses, and if he did, it must be considered as public money 
throughout; the place where he kept it, and the mode of 



(n) 4 DalU 282. (p) 1 Etp, Rep. 141. 2 E»p. 

(o) 1 Chit. Crim. Lam 571. 5 JV. P 518. 2 p,Qug. 651. Pfialpi 
J^p. Hep, 135. 17. 73-3. 
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Jvn the deposit caimot alter the chwracter in which be hdd 
1821. ... ^ 

Baker The saiBe objecticms apply to the evidence adduced to 
£p!SeCom. ^^^9 that there had been comtant defaults to a greater 
•ww"^*^ amount than the sum claimed, for several previous 
Ftertcm«idy«*W. 
*^^«"^ Treasurer Baker had certainly a right to apply the 
sum paid over by Preston, to the extinguishment of the 
debt due by Preston's default, whenever it happened, 
and thus leave the deficiency to be paid at the time of 
Preston's resignation. If it be said that the money be- 
longed to the Commonwealth and not to Preston; I reply, 
that Preston shows his intention that the money shall be 
so applied by his deed» 

Sianard for the appellees. 

Considered the point of the admission of the second 
plea as renounced by the counsel who had preceded him^ 
he having offered neither argument nor authority against 
its propriety. It is the common case of a brief plea 
stating the general defence, with another plea setting 
forth the matter of defence specifically. It will be oh- 
served too, that tlte pleas were not addressed to tiie favor 
of the court; it was the first time the parties had an op- 
portunity to plead; they appeared promptly, and offered 
without delay these matters in their defence. Had there 
been any tiling in either plea unusual or inadmissible, the 
Commonwealth should have demurred; it would have 
been without preced^it to have rejected a plea in itself 
proper, in this early stage of the proceeding, on a mere 
motion. But these pleas would have been proper, and 
should have been received by the court, whenever, and 
however offered. The court will never reject a plea on 
motion, unless it be an insufficient plea, and addressed to 
its favor; or the plea itself be unnecessarily proHx. As to 
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this hist objection, it surely will not be nade to the pre- ^^^^ 
sent plea, ^fter the case mentioned in CkUty^s Pleadingtf ^^^^^^ 
of a declaration containing 480 counts, which was ob- Baker 
jected to for prolixity, and the objection was overruled JJ^SeC^ 
by the court. monwealtli 

dd« The copy of the deed could ha?e been admitted p^^i^ ^id 
only on the ground of its being receivable as primary othan. 
evidence^ or as secondary evidence, after notice to pro* 
dace the original. By notice, is always understood, rea- 
sonable notice; and if the deed be in the hands of a third 
person, its production can be coerced in no other manner 
than by a subpotna duces teeum. Even if this deed had 
been in F. Preston's possession, it must have been at his 
house in Washington county, for he proves he had it not 
with him: and the reasonableness of notice to produce a 
paper three hundred miles distant, after the Jury is 
sworn, is not to be debated. Indeed tlie offer of counsel 
to continue the cause, to give time for the production of 
the deed, is a concession, that there is not sufficient time 
to produce it on the trial. They ask for time to prepare 
their case, but surely this concession that they ai*e not 
prepared, cannot stand in the place of preparation; their 
acknowledgment that they have given an insufficient no- 
tice, cannot cure the defect. Allow counsel this latitude, 
and they Mill dispense with the necessity of notice in 
every case. They have only to give notice after the 
Jury is sworn, and insist that the party shall produce 
the paper, or go to trial on the copy. 

But the counsel failed in the first step toward making 
this notice of any avail; they did not prove that F. Pres- 
ton had possession of the deed, and he proves explicitly 
that he had it not. The notice therefore, was wholly 
insufficient to let in the copy as secondary evidence. 

Was it allowable as equivalent to the original^ 

This mode of authenticating deeds does not make the 
copy evidence of the contents of the deed. The counsel 
who has opened the case^ has urged^ no reason for such an 
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JiTKE opinion, nor has he shewn it by authority. He has re* 

^^^^^^^ iwd on the us^;e of the country, but no practice short of 

Bftk«r a uniform and unquestioned course of adjudicatbns, can 

^wS^'^Sm- ^^^ *® ^*^' *"* ^^*® is no such usage on this subject 
monwealth In the case of Tompkies v. Downnian(r) the practice of 
Pretton and fi"*"? Sheriff's toHes quoUes for failing to return execu- 
othcrs. tions, had been unifurmiy acquiesced in for thirty years; 
and this couii, so far from respecting the usage, made its 
very uniTersality the ground for the interference of a 
court of equity, and decided against the legality of the 
practice. The case of the Commonwealth v. Fairfax,(«) 
was also decided against the practice of the country, 
which was insisted on in argument And the only au- 
thority which has been referred to,(Q went upon the 
ground of the deed being ancient and accompanied by 
possession; a principle which was never controverted. 
Every case decided in England prior to the statute of 
10th Anne, which expressly makes enrolled copies evi* 
dence, was either on notice, or the deed was ancient and 
accompanied by possession. 

There is a large class of cases very liable to produce 
confusion on this subject in which it has been held, that 
the enrolment may be received to prove the execution of 
the deed in place of the subscribing witnesses; but in none 
of them has the enrolled copy been held to prove the con- 
tents of the deed, except under the statute. One cannot 
plead rum est factum to an enrolled bond, because the en* 
rolment proves the execution; but that will not let in the 
copy to prove the contents: the original must be produc- 
ed, and if this were a bond, there would be no doubt that 
the copy would be rejected: and our statute has no pro- 
vision for receiving the copy in evidence, it stands then 
on the same ground with a bond. 

(r) 6 Mimf' SS7. (0 Rowl^ttt v, J>fm^ 4 Mitff: 

(«) 4 Af». & Mw^f. 308, 473. 
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The leading case in the English books on the subject^ ^m 
is Smartle v. WillianiB(tt) That case is erroneously re- v^.^-^/ 
ported, as is shewn by Judge Buixeb;(v) and in fact Baker 
it was decided altogether on the antiquity of the deed.(tr) fo/^^oom- 
For the memorial of a recent deed is clearly inadmissible monwcmkb 
testiniony.(ar) Pregtonan^ 

The only purpose of an enrolment at common law, was o^«»- 
to dispense with proof of tiie execution. And so impos- 
sible was it for a party to prove the contents of a deed 
by an enrolled copy, that if one lost the original, all 
right to the subject was gone, for he could not declare 
on a lost deed, and aver that fact to excuse the pro- 
fert (y) And the passages referred to in Philips' Evidence, 
prove nothing more, than that the enrolment dispenses 
with proof of the execution by the subscribing wit- 
nesses. 

But however authenticated, this deed cannot be evi- 
dence against these defendants, because they are no par- 
ties to it; the Commonwealth is the third party; it is for 
her benefit, and surely she cannot make evidence to 
operate to the prejudice of the sureties. All privity, all 
connection between Preston and his sureties ceased, on 
the expiration of the bond, which, and which alone had 
united them. This court has repeatedly decided, that 
tiie declarations and acknowledgments of the partner of 
a mercantile firm cannot bind other partners, when made 
after the partnership is dissolved.(«) 

The deed if admitted could have had no possible effect 
#n the Jury. For the bill of exceptions admits the fact 
of the default in the treasurer, and the date at which it 
happened can only be vaguely inferred from the deed; 

(u) StkJk. 280. 3 Lev, 287. (y) Ft twfr « Infolment" pi. 3. 
O0mber. 247. (*) Rootesv. Wellford & Co. 4 

(») Mull jr,P. 256. Munf. 215. Shelton v, Cocke, 

(w) 14 JBotf. 231. Crawford & Co. 3 Mtrnfi 191. 



et)2Jar^.J?fg.549, 
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J^> while the very time at which it took place^ is expressly 

^^^^^^^ admitted to have been proved by the bill of exceptions. 

Baker And it has often been determined in this court, that a 

^'^J^*^^' judgment should not be reversed, for an error which 

moDwealth could not have altered the result of the case.(ii) 

Preston and ^^* '^ ^^ ^^^'^ ^^' ^^^^ ^^ money in the treasury 
others, at the time of Treasurer Baker's election passed to him 
in virtue of his office; and he had a right to a|^y it as 
a payment by John Preston, to the extinguishment of 
any sums due by Preston to the Commonwealth. But 
the sureties were bound only by the wrongful diversion 
of the public money. It cannot be pretended, that the 
sums fairly delivered over to his successor were wrong- 
fully diverted. This was not Preston's money but that 
of the Commonwealth; how then, could Baker apply tliis 
particular money to the extinguishment of Preston's debt 
more than any other monies of the Commonwealth? If 
it was Preston's money, it would have been assets in the 
hands of his executor, and what would be thought of an 
execution levied on money in the public fisc, to pay his 
private debt? 

If this be the law, the Commonwealth has an easy 
method of making good the defaults of all her officers: 
only appoint them Treasurers, or to some office where 
large sums of money are received; wait until great pub- 
lic payments have been made, and then seize the trea- 
sure, to extinguish past delinquences, and proceed against 
the sureties, for all the sums thus forcibly and treacher- 
ously laid hold of. 

4th. I come now to the last question, and the only one 
of real importance in the case, the conclusiveness of the 
treasury books. In discussing it, I shall advert to the 
plea alleging that the first bond was the only one author- 
ized by law to be taken, only for the purpose, of drawing 

(tf) Preftonv.IIarvie, 3 If. ofui -^t 55. Fiuilconv.Haini, ^M.and 
M^SSO. 
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firom the other side consequences and principles which J^ 
necessarily follow, from denying that the first bond is v^..^^ 
the only one which is binding. To prove tiieir case in Baker 
this part of the argument, they are compelled to main- J^^^^Tc^- 
tain, that every bond of the Treasurer is limited in its monwcmlth 
operation to the year in which it is given: that the preston and 
liability of the sureties is the same, as if a different man^ •^^^' 
was elected Treasurer and different persons became sure- 
ties every year. We must too, consider this case as if a 
sufficient bond, with ample security had been taken 
every year, for the omission of the commonwealth to take 
bonds in other years, cannot operate to the disadvantage 
of these defendants. Then the question on which set of 
sureties the loss shall fall, is one between the sureties of 
different years only; to the commonwealth it is immate- 
rial, for she is supposed to be amply secured against the ' 
loss, happen when it may$ to Preston it is of no impor- 
tance, for he is equally liable whenever the default oc- 
curred. 

The issues between the parties were, what was the 
amount of money actually in the treasury when the bond 
of January 1819 was executed; what sums came to Pres- 
ton's hands as Treasurer between that date, and his re- 
signation; and what was disbursed in public expendi- 
tures. And the objection in the court below, was to the 
evidence by which the defendants sustained their defence. 
This was admitted to be the matter in issue, while it was 
held that the defendants were precluded from giving any 
evidence on the subject; precluded, because the treasury 
books are conclusive to shew what sum was in fact in 
the treasury; and being conclusive, no evidence shall be 
received to contradict them. Agreed; let the books be 
conclusive to shew what money was in fact in the trea- 
sury; then if they are conclusive in January 1819, they 
must be equally so in January 1820, and if they be, there 
is no default in the Treasurer to this day; his books 

voii. I. ^3 
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iS? stewed the money was in the treasury at fli© day of his 

s^^^,^^^,.^^^ resignation, as clearly as they could shew it, whcin hm 
Baker and the suneties executed the bond. They must betaken 

S^theComl ^ Conclusive throughout or not at all; always, or never. 

monwe&lth Counsel on the other side, make* them true or false to 

Pr«ftonuid ^^^^ ^^^ir convenience. 
•thcw. I say that before a Jury there is no evidence in itself 
necessarily conclusive, there is lio evidence known to 

-• the law which you may not contradict, except in the case 

of estoppel: In every'such case, the estoppel must be 
pleaded, even if it be matter of record. Even a judg- 
•ment between the same parties on the matter in contro- 
versy must be pleaded by way of estoppel; and if they 
go to trial on the general issue, the judgment is not con- 
clusive, but only evidence to be weighed by the Jury, 
and they may find against the former verdict and judg- 
ment(() In the case before us^ the very matter in issue 
was, were the accounts kept by the Treasurer correct? 
to say that the^ defendants cannot prove them to be in- 
correct, is directly to deny them the right of being 
heard in their defence: they have a right to plead mat- 
ter which discharges them, but no right to prove it 

The bond is prospective in its terms, and its obliga- 
tion, as understood by all parties at the time. Yet the con- 
struction on the other side, makes one bond extinguish all 
the preceding bonds; and imposes on sureties who bound . 
themselves to make good any deficiency happening in 
the year during which they were sureties, the burthen of 
all deficiencies past, present, and to come, until another 
bond should be executed. Suppose this issue had been 
made up between the sureties of 1818 and 1819, could 
the sureties of 181S rely on the subsequent bond as an 
extinguishment, and thus discharge themselves from a 

(ft) Yooght V. Winch. 3 Barne. & Aid. 662 Ohew v. Moffet. 6 
Munf. 120f 
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deftciencj admitted to have happened in 1818? or sap- ^^ 
p(^ the commonwealth bad made this motion on the ^^^^^^^.^ 
bond of .1818t could the sureties have urged 4n their de- Baker ^ 
fence, that a bfnd was taken for. the subsequent J^^^P^^^f^*] 
and tlierefore tbey were discharged? Tet the sureties monwealth 
of botli year's cannot be liable for the same default, and p^^^' ^^ 
if a motion could be sustained against the sureties in the othcif« 
year in which the wrong was dpne, it is clear that it 
could not against those of a* subsequent year, who un- * 

4ertook to indemnify against future losses only. If 
these defendants be liable at all, they were on the in- 
stant they executed the bond, before the ink with whick 
they signed it was dry; before the key of the treasury 
^vcras delivered to John Preston, the commonwealth might 
have recovered from these defendants the whole amount 
of his past peculation; thousands of dollars which he 
had plundered before they ever saw him, would thus be 
made to come to his hands in virtue of his office, after 
their execution of this fatal bond. Little has been oflFer- 
ed by way of argument to support thb doctrine at once 
novel, and repugnant to every sense of justice, and 
every principle of reason. And as to authority, after a 
winter's search through the volumes of law without 
number, only two cases have been mentioned as bearing 
at all upon the question. And truly one would think 
that those two cases had been cited rather in anticipa- 
tion of their being used as authorities for us, than from 
any expectation they can avail the counsel on the other 
Side. In the case of Ingraham v, Maine Bank,(c) Chief 
Justice Parker expressly limits the right of the bank to 
recover against the sureties, to misconduct happening 
aft^r the execution of the bond, a principle which we 
have never controverted. In that case, the money was 
misapplied by the Cashier for whose good conduct the 
hond was conditioned, after the execution of the bond, 
and before the removal of the Cashier: The case might 

(c) 13 Mas9. Rep. 308. 
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Jvn be an authority on a motion a^inst the sureties of 1818, 

^^j^^^].^ arid so far is a case, against-the-eounsel who has used it 

Baker on this motion. The commonwealth v. Baynton9(d) was 

JT*^**"?^'*] the other case referred to by the counsel who has opened 
or the Com- 

monweaith the cause: and the court expressly directed the jury, to 

m^^' J confine the responsibility of the sureties to the defidt 

othen. occurring during the year ensuing the date of the bond, 

a case directly in point against every position urged on 

the other side* • 

Bdiertson, Attorney Croneral, for the appellant. 

The admission of the 2d plea was contrary to the 
usual practice, for whatever could have been proved un- 
der the second, would hare been equally available under 
the first plea. Pleading the same matter over, fends to 
. prolixity and confusion. 

2d. The certified copy of the deed recorded on the 
acknowledgment of the party, was admissible evidence. 
This was the law of England prior to the statute of 
Anne.(e) Lord Holt says in the case referred to in 
Comberback, that the inrolment being on the acknowl- 
edgment of the party cannot be denied. The statute of 
Anne was enacted, to obviate a technical objection in 
pleading. Before its passage, whenever a deed was used 
to defeat an estate set up, the deed was pleaded with a 
profert,(/) and the original was necessary. The statute 
dispensed with the profert of the original, and allowed 
the copy in its stead. 

Generally, where an officer is charged by law with 
the safe keeping of public papers and documents, copies 
certified by him are evidence: thus in cases of the poll 
at an election.(^) In Rowletts v. Daniel, already cited, 
a copy was admitted without proving the original lost. 

(J) 4 DaU. 282. 

(e) Finer, *lnrolmeiit " B. pi. 4. 1 Vem. 228. Vinery *'Evi^ 
dcnce,*' A. b. 43, pi 3. 4. PfdU Bv. 352. Oild. 86. 

CfJ Co. Lit, B. 3. § 365. (^) 1 Stran. 307. 
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There are many analogous cases in support of ike prin- Jwm 
ciple.(A) vj^ 

This copy should have been admitted on the circuni- Baker 
stances under which it was offered, it is a sworn copy, t^"^^*^'^ 
recorded on tlte acknowledgment of the grantor, and monwealth 
the original was traced to F, Preston, who acted under ppeiton and 
it, who had notice to produce it, who was offered time otherr. 
for its production, and who would give no explicit an- 
swer as to what course he would pursue. His conduct 
was calculated to ensnare his adversary, and courts of 
justice will not sanction such proceedings: it waived the 
necessity of notice. Then he could not say whether the 
original was in existence, and the copy was admissible 
on the ground that the original was lost. 

It is urged that the deed could be of no avail because 
executed after the privity between Preston and his sure- 
ties ceased, and the cases of acknowledgments by partners 
after the connection is dissolved haVe been cited. The 
principle even as to partners has been ruled differently 
in Massachu8etts.(t) 

It is also said that the deed if admitted could not have 
altered the result of the case. The argument requires 
that the court should weigh the effect of evidence which 
is the province of the jury. 

3d. Treasurer Baker had a right to apply the money 
paid over by Preston to the extinguishment of any pre- 
vious debt due by Preston. I admit that the money in 
the treasury vaults passed to Baker in virtue of his 
office, but that in the banks was Preston's moneys it 
would have passed to his personal representatives on 
his death. If not, the commonwealth might follow the 
specific money into whatever hands it might come. On 
general principles, Preston and these sureties must pay 

(A)* 1 CaU, 117. 3 I>alL 332. (i) 1 OM 631. See «l90 

1 Taunt. 104. 
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\ki\ tip the deficiency as it stood wbea be was called to ^- 
,^^^,y.^s^ c^unt and failed.(^^^ And Predton having taken a re- 
Baker ceipt from his successor for the money on haad^ without 
l^^^^l directing the manner of applying it. Baker may apply 
^aonwealih it to the discharge of any debt due by Preston to the 
F!te«tonand commonwealth. 
others. 4th. Preston and his sureties cannot falsify tiie books, 
and annual reports of the treasurer^ they are conclusive 
to shew that when, made, the sums they allege to be on 
hand, are so in fact. We are told that there is no eyi- 
dence in itself conclusive of any thing; that there is no 
estoppel in law, without its being pleaded. I had sup- 
posed the contrary: one cannot allege his own turpitude; 
a tenant cannot deny his lessor's title; one cohabiting 
with a woman in an action for necessaries furnished her, 
cannot deny that she is his wife. The cases cited to 
prove that there can be no estoppel without being plead- 
ed, shew only, that one may waive an estoppel, as he 
may any other advantage. Shelton v. Barbour,(Q and 
Pegram V. IsabelUfmJ were cases in which the party 
was held to be stopped from denying a particular fact^ 
because particular evidence offered of it, was concloaiTe, 
and yet the estoppel was not pleaded. How could the 
treasury books be pleaded as an estoppel? it was im- 
possible. 

That our argument would make each bond extinguish 
all given in the preceding years, is not a fair deduction 
from our principle; for we hold the proof shews the de- 
fault happened in the year the bond was executed on 
which this motion was made. And the case I have cited 
from Leach proves, that in law the default is consider- 
ed to have happened when the party fails to account. 
And whenever the default happened, Preston when be 
rendered his accounts in January 1819 and executed this 

CkJ The King t*. Taylor, 2 Leach, 974. 1 Cnmch, 117. 
OJ 2 Wath. 64. im) 2 H.U Jif. 193. 
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bond, made his election to ubide by the books and his ^^ 
report; and his sureties are equally bound with him to ^^.^^..^ . 
stand to the dection. He cannot now allege that thej Baker 
are fialse, and that he practised a fraud; if he cannot. [^jT^iJ^ 
neither can his sureties: no evidence is admissible as to monwealtK 
one, which would not be for the other. That his re- p^^n j^ 
ports, and books conclude him, the case of Moooy t. others; 
ThrustoH,(n) unequivocally proves: there it was not al- 
lowed to contradict the certificate of the army commis^ 
sioners. 

Leighf for the appellees. 

Before I enter on the consideration of the admissibili- 
ty of the office copy of the deed, I beg to recal to the at* 
tention of the court, the circumstances under which it 
was offered. It was a deed executed by John Preston 
after the expiration of his office: it does not recite when 
the default in the treasurer occurred, but only that it 
was apprehended, that loss might accrue to the sureties 
by some default recently incurred: the commonwealth 
itself, and not the sureties, is the immediate cestui que 
trust; it is executed by Preston and wife only, not by the 
sureties; recorded on acknowledgment, before Justices, 
by Preston and wife; never as to the sureties recorded 
any where, and not one of them is proved ever to have 
claimed any benefit under it. Under these circumstan- 
ces I say, that the original itself would hava been no 
evidence against these defendants, on the issue joined. 
For all privity had ceased between Preston and his 
sureties; and Rootes v. Wellford,(^oJ and Shelton t. 
€U>cke, Crawford & Co*CpJ prove, that the privity may 
cease even between principals; and that when once dis- 
flolved, no act of one party can be of any force as to the 
otiier. I shall not stop to inquire whether this princi- 

CnJ 1 Stran. 481. (•) 4 Munf. 215. 

CPJ 3 Munf. lai. 
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jmrE pie 80 often recognise and reiterated by this courts he 

^^..^^^ contradicted by the cases referred to by the Attorney 

Baker General in Gallison and Taunton. It is not in the pow- 

fTr^urer,] ^^ of the courts whose decisions are relied on, to reverse 

for the Com- 

roonwealth principles SO well established, and on the best reasons 

others. IVis deed contains no recital which could possibly 
prejudice the'sureties, and if it had, it could not be used 
against them, for the recital in a deed can be used only 
against the party making it(^qj It is the sealing and 
delivery which constitute the deed, and it was not in the 
power of Preston or the commonwealth, to make these 
defendants parties or privies to any transactions between 
them, without their concurrence. If Preston had con^^ 
fessed a judgment for the whole amount claimed, will 
any one pretend Jiis sureties would have been bound by 
his confession of judgment? No, they are bound by the 
bond alone, and for acts within the penalty of the bond, 
done while its condition was in force. 

We are reminded that the trustees acted under this 
deed. Be it so; they were not trustees of these defend- 
ants, but of Preston; and if he could not prejudice his 
sureties by acts done after the privity ceased, neither can 
his trustees or agents. The money which it is said one 
of the defendants has received trom the trust fund, does 
not appear on this record to have been so received, nor 
that he knew from whence it came; and if all this had 
appeared, a surety who got the money would have been 
morally justifiable, and legally entitled to hold it: a 
chancellor would have protected his possession. The 
deed shews, that the sureties did not know in what year 
the default happened; alarmed at the unexpected detec- 
tion of the dishonesty of their principal, they endeav* 
oured to make themselves safe, by securing to the com- 
monwealth the payment of the deficiency whenever it 

(9) Burleigh V. S^bbs^ 5 7en?i X^. 46St 
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might have happened; and this precaution of common J^n 
prudence is converted into evidence of tiicir knowledge ^^.^^.^^^ 
of the time when the peculation was committed. They Baker 
have attempted to protect themselves from ruin, ^^'^^ J^^^com- 
that very act shall destroy them. monwealth 

If the original would have been admissible evidence, p^^gton and 
it then becomes a question, whether this copy was* The otheim 
general rule is admitted to be, that the best evidence of 
the fact to be proved, shall alone be received.(r) And 
tiie copy is the best, because the original was lost, says . 
the attorney. What proof is there of this fact? F. 
Preston was not entitled to the custody of this paper; 
he had received it but for a moment, with the very pur-- 
pose of delivering it to another; he had not possession 
of it, when the notice was given, he had no reason to be- 
lieve it was lost, he does not assert it, but the contrary; 
and yet the copy is to be received because the original 
no longer existed, or could not be procured. Before a 
deed is presumed to be lost, some inquiry must be made 
after it, of those entitled to the possession^ In this case, 
the clerks of the counties where the land lay,*were the 
proper persons to whom to apply; and a subpama duces 
tecum to whoever of them had it, would have produced 
it. Suppose however, F. Preston had possession of tha ' 
deed, the notice to produce it must be reasonable. Was 
notice after the jury was sworn, requiring the produc- 
tion of a paper three hundred miles off reasonable? The 
counsel however offered to continue the cause, and wait 
for its production; offered to whom? to the opposite 
counsel. If they were unprepared in their case, they 
should have asked a continuance as matter of right and 
justice; they cannot complain in this court, that either 
the parties or the counsel below, would not accept a pro- 
position disadvantageous to them. They could not re- 
quire of F. Preston the concession of any legal right* 

(r) Peake,^. 

vor. r. M 
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jvn I know that in England, the inspeocimut of the clerk 

^^^.^^..^^ makes the copy of equal validity, even in evidence with 

Baker the original. But it is by the express provision of the 

^Tf^J^*^^ statute of Anne. The rases to which we have been re- 
moBwealth ferred in Qilhert(s) and Coke9(t) are only illustrations 

Preston and ^' ^^^ different kinds of inrolment, they do not prove 
others, that the copy of an inrolled deed was admissible evidence 
of its contents. And those in Styles^^u) and Kdfle were 
of ancient deeds, which is altojs^ether on a different prin- 
ciple from that now under discussion. The case of 
Smartle t. Williams so much rclieil on, was also an an- 
cient deed; one recorded on the acknowledgment of the 
grantor, which could not therefore be altered as tliis 
might, between the acknowledgment and inrolment; 
and Judge BiiUer doubts the'authority of that case, as 
will be seen by the passage;^ in his JVisi Prim already 
referred to. The deed in question, was acknowledged 
before justices in the country, and may have been alter- 
ed after it was acknowledged, and before it was record- 
ed; the clerk therefore cannot certify that it is a true 
copy of the deed, as it was acknowledged. Suppose on 
the production of the original, all tiie material part was 
interlined, or interpolated, in another hand, and it could 
be proved, that it was added after die certificate of ac- 
knowledgment; could it be pretended that the certified 
copy would prove the execution of a deed, which is ex- 
pressly shewn never to have been executed? What is as' 
good evidence as another matter* is a subject of sound 
reason and discretion; and it is clear, that the original is 
better evidence than the certified copy, because it shews 
any alteration made upon its face. 

I have said Smartle v. Williams, was the case of an 
ancient deed; the case as reported in Leroin%(y) shews 
it was 35 or 6 years old, and Justice Bayley mentions.. 

(0 Oilb, ev. 16. (f) 5 Coke, Rep, 54. 

(u) Styk9, 445. Kekle, lir (y) 397. 
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that circomstance in the case of Tinkler v» WalpoIe.(Tr) ^m 
That ancient deeds are admitted on a wholly diflTerent ,^r^^-^ 
principle is proved by the cases cited in Bacon*s abridge Baker 
mtnt.(x) The case in Styles was decided on this principle: ^^[^^^J^^^ 
so was that of Rowletts t« Daniel in this court; and Lee moawealth 
V. TsLpscottfyJ lon^ before. Bat takinj; the law to be j^^J^^^^ 
as laid down by OiUfertf the copy is still inadmissible in othen. 
Virginia, because the deed does not derive its efficacy 
firom the inrolment In England by the statute of Hen. 
VI II.« the estate does not pass without inrolment; and 
Caihert says, <^where the deed needs ini'olment &c." 
By our laws though deeds not recorded, are void as t6 
creditors and subsequent purchasers without notice, they 
are valid between the parties and pass tlie whole estate 
on delivery, whether reconjed or not. Gilbert says too, 
that an officer being appointed to take care of deeds, to 
preserve and authenticate them, his certified copies are 
admissible evidence. Our law gives no power to the 
clerk to certify copies, nor has it attached any weight to 
his certificate. The word *^record^^ in our act, means 
no more than that the clerk shall register the deed; it does 
not when registered make it matter of record, in the 
sense in which records are spoken of as conclusive. The 
case from Vernon mentioned by the Attorney General, 
as Gite4 in Viner, was of a lost deed, which has no bear- 
ing on this case. The act of Anne under which copies 
are admitted in England^ has never been incorporated 
into our code. Nor have we any analogous acts, but 
those allowing copies of patents certified by the Regis- 
ter, and of wills certified by the clerks (who cannot de- 
liver out the original.) to be given in evidence, and to 
be Used for every purpose as of equal validity with tlie 
original. 

(w) 14 fotl, 230. 2 Taunt. S. (x) 2 Bac. mkr, 646. **En- 

O) 2 Wash, 276. dence." F. 
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Jv*t The practice of the conntrj which has been urged for 

^,^^^^^^ admitting the copy, is nothing but a rule of conv^iiencc 

Baker' adopted by coanseU the dispute in almost every case^ 

^OTtheCom- °^* **®'"S ^ ^ ^^^ genuineness of the deed, but its legal 

monwealth eflfect. The practice wherever the question has been 

Treston and "**''© M'ithin my knowledge, has been to reject the copy. 

ethers. But if it was otherwise, one of the important duties of 

this court, is to cori-ect and reform illegal and erroneous 

practices. Tompkies v» Downman was Vl decision made 

for the very purpose of correcting a universal error in 

practice. And practice can no more abrogate the laws 

of evidence tlian any other part of our jurisprudente. 

This deed is certified by but one clerk, and to make 
the case analogous to the doctrine of Qilbert as expound- 
ed on the other side, the copy is not admissible until the 
original has been recorded by the clerk of each county 
in which any portion of the land lies. 

The argument on the propriety of admitting the 2d 
plea is not given, because the point seemed virtually 
abandoned by the opposite counsel, as the Sd plea was 
surrendered by the appellee's counsel, who cited Stuart 
T. Lee{«) as the precedent on which it was framed. 

2d. I come now to the principal point on the merits 
t>f the cause: are tiie books and reports of the late Trea- 
surer conclusive, to shew the default occurred in 1819? 
The decision of this question, will affect only the 2B3,000 
claimed to be due on the books, and not the other sums 
which are charged to Preston and his sureties on other 
evidence. The case stated shews, that there was on 
every day for many months preceding ibfi execution of 
this bond, a greater deficiency in the treasury, than the 
whole amount claimed on this motion. 

First, are Preston's books prior to the execution of this 
bond, conclusive against these defendants to prove any 
thing whatever? The books do not profess to shew what 

(z) 3 CaU 423. 
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^^ in the treasury, or what ought to have been in it, at Jw* 
the time of the execution of the bond, but on the Ist day ^^^^..^^^^ 
t>f October preceding it. The boolcs then could not shew ' Baker 
any embezzlement made between October 1818, *^ndJan.^''^^^^_ 
1819. The doctrine maintained on the other side might monwealth 
establish a privity between Preston and these sureties be- ^e^J^^^ ^ 
fore ih^y ever saw or heard of him, and had he been othets. 
many years in office, even before they were bom. 

The teports of the committees of the legislature are 
known by the rules of legislative bodices never to be 
concurred in by either house. And if they were, there 
is no principle of evidence on which they could be held 
conclusive. It is said they are part of the res gestae; but 
between whom? not between these defendants and any 
body. In all the passages referred to in Philips, and 
Oilbertp on the conclusiveness of public documents, there 
is but one case in which any of them are held to be con- 
clusive of any thing. That is the registry of a ship, 
which by Act of Parliament, as in this country by Act 
of Congress, are conclusive of want of title, in all persons 
not named in the register. Even there, it is not conclu- 
sive of title. The resolution of a legislative body, is con- 
clusive when properly authenticated, that such a resolu- 
tion has passed; but it is not conclusive of any fact as- 
serted in it. If it were conclusive, the resolution in this 
case would prove beyond contradiction, that there was 
no default in Preston, and he would be discharged. It 
is not conclusive as to Preston himself, for it is not a 
record, neither is it under seal. It is only parol evi- 
dence, and there is no parol evidence which may not be 
contradicted.(a) 

Admit for the sake of argument, that the books and , 
reports are conclusive: they can be so only of what they 
assert, and not of that which they do not assert They 
acknowledge then, that there ought to have been a given 

(a) Peake 24, Note r. PhiU 74. a 80. 
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^vn balance in the bands of tbe Treasurer wben tbe bond was 

1.821 ^^ 

^^.^^^ executed. They no where profess that the balance was 
Baker in f^ct in his hands. Against Preston, they might be 

^ThccS/. ^®®^'"^^* ^^ ^^^ f*^^ ^^ ***® Jury,' but that would be for 
monwedth the Jury to decide. 

Fretum and ^^^ question is not between Baker and Preston, but 
otfaen. Preston's sureties, who stand on quite different ground 
from him: he has made default, but his failure to defend 
himself, cannot prejudice them. Whether Preston knew 
his default or not, cannot injure the defendants. He had 
every motive of interest, of honour, and of shame, to 
conceal the fact, of tlie embezzlement. Whatever efforts 
he might make to do so, could not change the liabilities 
of the sureties, nor alter the date at which the default 
actually occurred. 

We are told^ that the law has prescribed the method of 
keeping these books, and that we ought not to be allow- 
ed to falsify them. We do not falsify them; they do not 
purport to shew the money actually in the treasury, but 
only the balance which ought to have been there. We 
wish to prove that the balance which ought to have been 
there, in fact was not. The books tiien may be true, 
and our evidence true also: there is then no falsification. 
Tbe mode of keeping the books prescribed by the act, 
renders it impossible that the embezzlement should ap- 
pear on their face. The Treasurer can neither enter a 
debit, nor a credit, without the auditor's warrant, or a 
special act of assembly. 

I repeat, that there is no evidence conclusive of any 
thing, unless it be pleaded as an estoppel: and estoppels 
are odious in law. Yes, we are told that there are es- 
toppel in pais. True. But they must be pleaded; and 
iT they be offered as evidence without being pleaded as 
estoppels, not only may they be contradicted, but Juries 
may find against them. But if Preston had entered on 
these books **9q much money embezzled in 1819^^ either 
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the Commonweidthy or he, or his sureties might shew it Jvhk 

1821* 

was an untrue entry, on this issue. For an estoppel ^.^-^^^-^^^ 
must be pleaded, and must conclude with demanding Baker 
judgment whether the party shall be permitted to deny t^^?**^'^ 
the matter pleaded.(&) The cases of cohabitation, &c., numwealth 
mentioned by the Attorney General, prove nothing more p,^^ ^ad 
than that when a party has fully made out his case in a othen. 
court of justice, the other side shall not deny the law ap- 
plicable to the facts. We learn from Lord Coke, that 
every estoppel must be reriproca),(c) and here it is not 
pretended that the Commonwealth is estopped from con- 
tradicting these books. 

The case principally relied on by the other side, to prove 
the conclusiveness of the treasury books, is Moody v. 
Thruston.(d) That was a settlement of claims by the 
army commissioners appointed under a statute for the 
purpose of adjusting such disputes, and stands in every 
respect, on the same foundation with the judgment of a 
court; as the certificate of our commissioners on pre- 
emption rights, does under our land law. And this 
court has held such certificate to be conclusive even on 
infants, from the provisions of the statute. But are Pres- 
ton's entries the records of a court? 

The law of evidence consists of a number of rules 
founded in reason, and designed to ascertain the truth. 
This is the first attempt that ever was made, to set up^ 
title to property on the single ground of a rule of evi- 
dence, and it is in effect done, by the Commonwealth: 
f(Nr tfie Commonwealth admits^ these sureties are not 
bound for this money by the letter or tenor of the bond, 
but in virtue of the nature of these books as matter of 
evidence, taken in conjunction with the bond. That 
Preston's manner of keeping these books was an election 
by bim to b<dd the money which had been misqipiied, in 

W 1 Samd, 3^B, n 4. (c) C; IM. 5S2. h. 

(d) I Sran. 481. 
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JuTK bis character of Treasurer. But an election to hold, 

1821. 

^^^..^^^^^ what was already gone, and what it was impossible he 

Baker coulil hold, is to my mind unintelligible. The conse- 

fTr^urer,] quences of this doctrine are too preposterous to be law. 

monwealth If by intendment of law the money shall be held to be in^ 

I»pe8ton and ^^^^ ^" *® treasury when the bond was executed, when 

othcM. it certainly is not there, then these sureties were bound* 

for all past transgressions on the moment of signing tlie 

bond, before Preston had done a single act in virtue of 

his office. The express obligation of the bond is altered 

and inverted, and << monies which shall come to his 

hands" means, monies which came to his hands and 

have been passed away years ago. 

The idea that the embezzlement is cc^plete only when 
ttie Treasurer fails to account, converts the Treasurer of 
Virginia into a farmer general of tlie revenue, and ex- 
poses the finances of the country to the casualitics of in- 
dividual solvency. The definition of embezzlement is 
derived from the Roman law,(e) and includes every case- 
of a fraudulent or illegal withdrawal of the public ti'ea- 
sure, by the officer to whose custody it is confided. Our 
statute of 1819 making it a felony, has defined it in tlic 
same manner. If the banks had totally failed, can it be 
pretended that the loss would have fallen on Preston? 
when he is expressly directed by law to deposit the pub- 
lic treasure in the banks. 

The doctrine of application is clearly laid down in 
Hill V. Southerland's Executor,(/) and is too well settled 
to need argument. The plaintiff cannot make th^ ap- 
plication at the ti*ial, so as to afiect th^ liabilify of the 
several sureties. 



(e) Peculatus eos punit, qui cunias sobtrazerint, &c. Inst 4. 

publicam pecaniam furati fuerint. tit 18. ^ 9. See also 9 Cod. tit 

Sed siquidem ipsi Judices tern- 28. 

pore a^niitratioius publicas pe- C/J ^ ^(^^ 13a. 
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ff^kkham for the appellees. ^^^ 

The first reason assigned for reversing the judgment ^^...^^-^ 
is, that the 2d plea is the same with the first. Grant for Baker 
the sake of tfie argument, that they are identical; ^^''C^S*^^, 
bOTirt will not reverse a judgment because the same plea monwMiltfa 
is twice copied into the record. It may have been error p^^g^^ ^f^ 
to admit it, but it was an error which prejudiced no one, «thew. 
and this court will not take notice of it. 

2. The office copy of the deed should have been received 
in evidence, because it is the common usage of the country, 
we are told. I do not know who can better judge of the 
usages of our courts of justice, than the Judges of the 
general court; they have decided against this pretended 
usage. We all know how many usages are common in 
practice for the convenience nf the profession, which are 
not in conformity to law. Grentlemen waive the law, but 
that by no means proves what the law is, for others who 
insist on their strict legal rights. It is every day's prac- 
tice to allow Executors who have qualified in oth^ states 
to sue and to recover judgments in Virginia, without 
producing their letters testamentary. Tet if any gentle- 
man chose to call for them by oyer, they naust be produc- 
ed. Letters of Attorney are never called for, though 
they too may be demanded, and if demanded must He 
produced. 

I repeat, that the original deed would not have been 
admissible on the issue joined. The general court very 
properly rejected the deed without giving reasons for the 
judgment; it may .have been because it was a copy, or 
because it was not legal evidence from some other prin- 
ciple. All privity had ceased between Preston and his 
sureties, and the cases already cited shew, that no act 
done by him could prejudice them. The doctrine was 
very fully discussed in the case of Shelton v. Cocke, 
Crawford & Co.; was settled by this court on the sound- 
est principles, and cannot now be disturbed. This deed 
would not conclude John Preston himself; every thiuip in 

TO*. I. 55 
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J«^Jf« it pertinent to this issue is the recital, and Lord Coke("gJ 

^^^.^^^,^^ tells us «< neither doth a recital conclude, because no 

Baker direct affirmation.^' This court has decided, that a de- 

IT'*^**^''*' claration reciting the fact, without a positive averment 

monwealth is vicious: and surely this recital in a deed to which the 

Ppeato d ^®f®"^*"*s ^'^ "^^ parties, cannot conclude them, 

others. It Ls said the defendants claim under this deed. It is 
shewn that F. Preston had once possession of the deed, 
and that B. Peyton had received part of the money rais- 
ed by the sale of some of the property. Neither of these 
acts can affect the other defendants, who have not de(e- 
gated a power either to John Preston or his sureties, to 
bind them. Nothing is evidence as to one of the defend- 
ants, which is not against them all. The judgment 
must be against all or none of the defendants. The ori- 
ginal deed therefore could not have been admitted. I 
will not argue the point as to the copy, because it is a 
fortiori inadmissible, for the reasons given, and because 
the notice was wholly insufficient, to entitle the party to 
tise it as secondary evidence. 

In all the cases cited, to shew that a certified office 
copy is of equal validity with the original, tlie question 
was as to the title of tlie land, and the execution of the 
deed. This on the contrary is the mere recital of colla- 
teral matter, not necessary to the validity of the deed. 

It is urged on the other side, that the evidence contain- 
ed in the deed was of great moment. Any argument on 
-the weight of evidence addressed to a court is irregular. 
To weigh evidence is the peculiar province of the jury, 
to the court it is coram nonjudice. 

2d. The argument of the Commonwealth's counsel 
shews, that there is no treasury in Virginia; the trea- 
surer may keep the public money where he pleases; he 

Cf ) Co. JAt* 352 b. where the who]^ dootme of Estoppel will be 

fs2in4- 
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may knd it out; or speculate witii it, without being ^^ 
guilty of a default The act directing him peremptorily to .^^^^^^^ 
deposit it in bank, is merely directory; and what is more. Baker 
lie is at liberty totlisobey the direction. But this is not forthe^Com- 
the law. ITie Treasurer must deposit the treasure in monwerfth 
bank; and to appropriate any portion of it to his own preston and 
use, is at once a conversion^* It is a mistake in law to o^c>^* 
suppose the public treasure in bank would go to tlie 
Treasurer's executor, were he to die: it would pass to 
his successor in virtue of his office. 

3d. The point most insisted on is, that we shall not 
be heard to contradict tlie treasury books, and annual 
reports. We only ask gentlemen to take the books as 
true or false. They may have them which they will, 
if they only stand to their election: we only pray tliat 
they may not be considered botli true and false, accord* 
ing to the pleasure of the counsel. If they be false, sure- 
ly we may be allowed to assert the truth in opposition to 
what is admitted to be false. If they be true, there is no 
default now; for they assert the money to have been in 
the treasury when Preston resigned his office, as posi- 
tively as they had asserted it, at any prior time. But 
from tlie very nature of these books nothing can appear 
on their face, but legal credits, and charges; there is no 
entry on them, there can be none, of monies embezzled, 
•r when, or how, or by whom converted. 

Something is said of Preston's not being allowed to al- 
lege his own turpitude. .This is a very vague and un- 
defined doctrine, the application of which to the present 
ease I do not precisely understand.^ But I am sure 

• The words quoted by Lord ferent stages of this cause: and 

Mansfield as from the civil law, in there is no maxim of law which 

the case of Walton ▼ SheUy, 1 I have heard more often mention- 

Term Rep. 300, " nemo aUegofu ed. They have been mucd in- 

tttam turpitudinem eei audiendus," sisted on by die English Judges 

were frequently repeated in dif- in all tha cases subsequent t^ 
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there is no principle of law M^kich canautfaorifle the Coot- 
monwealth to select on which of half a dosimi sets of 
suileties this Joss shall falL It is clear^ a recovery m%y 
be had on the bond in force when the default occurred. 
Once depart from that plain principle, and we are at sea; 
once leave the bond on wliich the legal remedy is ckar^ 



Walton V. Shelly on the same sub- 
ject; and are mainly relied on, by 
the courts both of Massachusetts, 
and New-York, in adopting the 
hile laid down in the case of Wal- 
ton V. Shelly, rather tiian that of 
Jordaine v. Lashbrooke* 7 Term 
Rep, 601, by which the former 
decision has been OTerruled. The 
profession will be surpiised to 
lean\, after 35 yean of universal 
acquieaceace in the existence of 
the principle as a maxim of the 
Roman law, that there is no such 
rule in the whole Roman Code. 
It islrue, that by the civil law, as 
by ours, a contract tainted with 
turpitude /^quld not be asserted 
in a c*urt vf juatice, ^^exmtU^tcU 
non 9ritur €0fUractu8,''* this prin- 
ciple however, established noth- 
ing, as to the evidence on which 
such contract depended. The 
acly rule of the civil law applica- 
ble to testxmoay, which has the 
least analogy to that cited by 
Lord Manafieldt will be found un- 
the head «*De Testibus." Dig. 22. 
tit. 5. 1 2. *'ln testimoniis autem 
dtgnitas, fides, mores, gr&vitas, ex- 
aroinanda est: et idea teUet^ qui 
athersut Jldtm snam teatatiotus va- 
eittant, nutS^ndi non sunt.'* 

The words **aufUen^ non ntntt*^ 
Ao trot mean, that the witness 



shall not be heard; but that he 
shaU not be regarded or credited; 
for the word " vaciUan^* implies 
that he is heaid, and that all faith 
in his teatimony is destroyed by 
the maimer of his giving evidence, 
(v;acifiare a nonnuUiB dioitur fw 
h^mttu in dicendo tettifmnio, JVbt^ 
19. Oothqf. Corp. /. C.) The con- 
tnuiUction ot hesitation, of a wit- 
ness who says nothing, is a sdle- 
eism in language. 

lliis mistake of Lord Mantfield 
is the more remarkable, because 
twelve years before, in the case 
of Clarke v. Skee, Covp. 199, he 
cited Bush v. Rawlins to prove, 
that one who had taken a bribe, 
was a competent witness in an ac- 
tion q%d tam» to prove the bribery. 
And in the case then before the 
court, he held, that the witness 
(a clerk) was competent to prove, 
he had embezzled his employers* 
money, and bad slaked it on the 
chance of certain lottery tickets 
coming op prizes^ contrary to the 
lottery act. Buller who was 
counsel said, '<noone shaU be ad- 
mitted to prove his own turpi- 
tude." he cited no maxim or case 
however, and Lord Mam/eld de- 
cided agsdnst his argument. 

JVote by (fifi Reporter 
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a&id w8caii«ottril«nwboBi tbeloss majbei3Bad» B«t ^^ 
Preston proves that wken be ia charged vith thia deAmU, ^^^^.^^^^^^ 
he was innocent; and thia is c4U6d alle^ng his tarpi- Bak«v 

These sureties were aiisled by the culpable supineness moBwealtb 
^ the officers of government* Had the committees ^^^,,,1^ ^^ 
the executive done their duty, this default could never others. 
bave happened; liad the committee of the legislature, as 
it ought to have done, insisted on a count, these sureties 
would never have executed this bond. Instead of doing 
this, the committee went aside from the ordinary path of 
its duty, to pay a compliment to tlie zeal and integrity 
of the Treasurer; and relying on the faith of government 
these sureties have been deceived, betrayed, and should 
the doctrine contended for by the Commonwealth be sus- 
tained, will be ruined. 

Barbour concluded for the appellant. 

The question of the admissibility of the deed has been 
argued both on the ground of its being primary, and se- 
condary evidence. I shall also consider it in those two 
aspects. 

1. The copy of a deed recorded on the acknowledg- 
ment of the grantor is admissible per se, against him and 
all claiming under him.(A) There was an enrolment at 
common for safe keeping; which created an estoppel, 
and after it, the party could not plead non est factum: 
and the reasons which in ordinary cases require the pro- 
duction of the original, cease to exist in a case like this. 
In ordinary cases non es^/oc^um might be pleaded; and 
when pleaded, the subscribing witness is called to prove 
the execution, because it is supposed he knows more of 
the facts than any other person. But if non est factum 
could not be pleaded at common law to an inroUed deed, 

(A) 14 riner 444^ B. pL 2, Com, 3i^, 'Oavidence" B. 2. Jacoi$ 
X. n. "Inroliuent." 
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J^ why should the office copy be inadmisaUde evidence? 

^^.^^^J^, what purpose can the refusal serve, when the party him- 

Baker self cannot deny by a plea, that it is his deed? The in- 

^^^^. "^••went then not only proves he made a decdj bat that 

monwealth this IS the very deed. 

Preston and "^^^ other ground for refusing a copy in ordinary cases 
others, jg^ ^|,at the failure to offer tlic original implies, that there 
is a difference between tlie copy and the original, unfa- 
vorable to the party offering the copy. But is there any 
ground in this case for such a presumption? If the evi- 
dence of the officer could prove the original if produced^ 
why not that the copy is true? This doctrine was esta- 
blished in the case of Smartle v. Williams;(i) and the 
bargainor and those claiming under liim were estopped. 
This case was adjudged before the statute of Anne; and 
the antiquity of the deed, now used to distinguish tliat 
case from this, was not relied on by the court, which 
proceeded on the ground of its being an inrolled deed. 
Peake(k) in laying down the law as to ancient deeds, ob- 
serves that if the deed be erased or interlined, the ordin- 
ary evidence in such cases will be requii'ed. Plainly 
shewing, that the original itself is produced in such cases. 
Besides, you must learn even the antiquity by the copy, 
which presupposes the copy to be admissible. (The coun- 
sel on the other side said, '<no, the antiquity appears from 
the date of the clerk's certificate.'*) It is urged that 
this doctrine is questioned by BuUer; but he does not 
question, that the deed inrolled on the acknowledgment 
of the bargainor, is evidence against him. 

In England, the officer for the safe keeping of deeds 
is not appointed to do it by the express words of the 
statute, but by its legal operation; so it is in Virginia. 
In England too it is said, the estate passes by virtue of 
the inrolment, and cannot pass without it. So it does 

(4) 1 Salk. 208. (h) PetLkcU Ev. 110. 
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here, as to creditors and subsequent purchasers witfaoat J^« 
notice. There is the same confidence reposed in the offi- ,^^,,^y^ 
cer charged with the safe custody, here as in England; Baker 
and that is the ground for admitting the copy in both J''^"^J 
eountrtes. It is objected that in England the deed is monwealdi 
inrolled only on acknowledgment in court; and here it pf^gton and 
is on the certificate of acknowledgment before jtistices. othen. 
The statute of 27 Hen. VIII. c. 16, provides for the in- 
rolment of deeds on acknowledgment before two justices, 
and the aistos rotulommf In Virginia, magistrates are 
supposed to deliver the deed and certificate under seal, 
^hich is a sufficient precaution to prevent forgeries after 
eTcecution. But there are many cases in England in 
vrhich the copy was admitted, where no inrolment was 
required by the sUdute.flJ And where the deed does 
need inrolment (as this does as to creditors and subse- 
quent purchasers without notice,) it Is when inrolled, a 
record: and if a record, there is an end of the dispute. 
The language of our statute is that <<deeds shall be ad- 
mitted to record*' &c,, and the expression to be ^entered 
of record*' makes the entry when made a record, (^m J 
And generally the copy of any original document of a pub- 
lic nature is admissible evidence: fnj as the sworn copy 
of a church register: and a copy certified by a sworn 
officer charged with the custody, is better evidence than 
an ordinary sworn copy. The case cited from 14 East, ^ 
is a mere dictum of the Judge, and not an adjudication. 

The statute of Anne made no other alteration of the 
eommon law, than to dispense with the production of the 
original when it was pleaded with a profert. The com- 
monwealth is a stranger to the deed, and was not obliged 
to make profert. And since the case of Read v. Brook- 
man,f oj a deed may be declared on without profert: 

(0 5 T. JR. 465. 7 East, 363. 1 Vd. Raym. 746. 
(in) DougU 593. The copy of a manifest is admitted; the i^ct i^f 
.f3bn^aB directing it to be "recorded," 4 Dall 415. 

(«> S .SoOr, 154. 1 M'XaU Bo, 355. (•) 3 T. Rep. lir^. 
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^^f^ stili if profert be nade^ the deed nmst be produced. Tfie 

^^^^^^^^^ dictiim of Sir Jama Man^dd in the case cited in 5 

Baker TautUan^ is directly contrary to 1^ statute oi Anne. 

V^r^'^^ ^^ surely as much faith is due to <x)ptea certiied by 

inmiweiath Our derks to be true, as to transcripts from the books of 

VttJtUmi ^® 'ndia company in England; and they are admitted 

others, ki evidence. 

2. The deed should have been received as secondary 
evidence. This court will control the practice of all 
inferior courts«(;) And giving notice to produce origM- 
als to let in secondary proof, is of modem date. Mor^ 
gan states the jNractice with a qucgre whether it be ne^ 
cessary. FhUipaCqJ lays down the law -to be, that a 
counterpart may be given in evidence without notice; 
yet he places countei^rts under the head of secondary 
evidence. And where the deed i4 in court, notice for its 
production is not Becessary.(^rJ The inconvenience of 
the course it is said we should have tideen, would be 
great To send s^ibpoums ducts tecum to many clerks of 
the remotest counties in the state, couM never be intend- 
ed by the statute, to be required. In the case of Max- 
well r. Light(«) the court would have allowed the copy 
in evidence, if the original had been duly recorded. 

Preston v. Harvie and Falcon t. Harris, are cited to 
shew, that this court will not reverse a judgment for an 
immaterial error. But in both cases, the error commit- 
ted in the inferior court, if there was any, was to tiie ad- 
vantage of. the appellant That is not the case liere. 
Tlie error wiA injurious to the appellant The recital of 
the deed would have operated to the disadvantage oi 
Preston, and neither he nor his sureties could have con- 
tradicted the recital.(f) It is said that if all tiie defend- 
ants were not bound by the recital, and the acts done, 

fpj 1 Wa$h. 322. 4 CaO, 447. (t) 1 Call, 117. 

ig) Phil £t;. 339-40. (r) Comyn'$ **Evidcnce^ B. 5. 

(r) 4 JJwT. 2484. 1 SaOc, 285. 0^69^ 911, 25. 
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amie were. iTo dupport the contrmry poation I refBr ta hnm 
Ocddy V. Butler,(«) and Nelaon v. BupweU.(i7) A bUl of J^^ 
exceptions is not adenmrrer to evidence. Th^^ was in Baker 
this case othi»* etidence than that spread upon the i^-^'^^c^ 
ordy and we may presume any thing to have been prov- monweAith 
ed^ which might have been proved. It may have been ^j^JtonuA 
shewn that the deed was made at the instance of all the othen. 
defendants and that all of them acted under it. The de- 
fendantf cannot claim under the deed, and evade tho 
operation of any part of it; they have elected to abide 
by it, and they must take it* throughout. 

S. We insist that whenever the default occurred* 
treasurer Baker had a right to apply the monies receiv- 
ed by him of J. Preston* to its extinguishment Th^ 
general court said no, it was the commonwealth's 
money; and it could not be applied to the payment of a 
debt due by Preston. There is however no particular 
date fixed* at which it is said this money came to hand. 
If it was received in 1818* it is conceded that it may be 
applied to extinguish the default of that year. But sup- 
pose it to be the commonwealth's money. Had it not a 
right to apply its own money as it pleased? And if it 
applied the money to the discharge of the last bond* the 
presumption would arise that the first was -puii.fwj In 
common prudence then* she ought to apply the money to 
extinguish the debt first due. 

4. I come now to tiie mafhi question on the merits* 
and insist that no evidence can be received to contra- 
dict tiie treasury books. If they be conclusive of what 
money shall be considered to be on hand at the time the 
bond was executed* I care not* as to the manner in which 
fhey are so; whether by estoppel* or because of suc^ 
weight* that no counter evidence shall be heard. It is 

fuj 3 Mvi\f. 345. of iHiom refoted to act 

(v) 4 Munf. 332. Both w^re fvj PfdL Bv. 113. ^ M^ 

Mses of several ezecntoc»i some Cms. ITl. 

vol. r. 36 V 
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jum all^f^ed an Ae other side* that matter of astoppal mist W 

^^^^^^ pleaded; and that there is no evidence in itnelfconcluaivc 

Baker^ before a jury, as evideuce.fa;J But I hold^ that what- 

mpMuw,] ever naay be given in evidence on the i^neral issue need 

p^nweaitli not be pleaded; and that the^re are many matters cendii* 

Fiettton ao^ ^'^^ ^'^ ^^^^ issue, without being pleaded; I will onlj 

o&^ry. ' |*efer to the authorities.^ y J There are cases in whick 

certain matters are conclusive before the jury on th* 

general issue: judgment in ejectment is condosive ui mi 

•ction for mesne profits: so an acquittance for rent iu% 

at a subsequent time to that now d^nandedt is eottcki- 

^ive to shew, that the prior rent had been paid; and no 

proof shall be admitted to the contrary.^^sj In CheW^ 

V* Mofietff aj the defendant pleaded, that the bond was 

obtained by false suggestions, misrepresentations 4iC»f 

the plaintiff rejoined, that there wns no fraud in obtain- 

mg it; and this court held, that the plaintiff havingjoin- 

ed i$suo, instead of demurring to the plea, had let in the 

proof of fraud, and was concluded by the verdict: but 

fraud in obtaining the document used as estopiiel^ is a 

£ur question for a jury to decide* 

If we have a right to rely on the conchisive character 
of these books, I hold that they are conclusive. The 
statute requires that the treasurer shall in ^beoks pro- 
vided at public expense^'' keep his accounts &c^ the 
treasurer is not only a high public offiGer^ but he is a 
sworn officer* Now in the case of a record, it is allow- 
ed to be used as estoppel from the confidence reposed in 
the court in which it is recorded. In matter in pais the 
naked fact itself is an estoppel; in matter of deed it is 
because of tlie solemnity of tlie instrument; and it is a 
general rule of law, that no one shall be allowed to al-* 

fxj Pot this WIS cited 2 Bamerw. 6f Aid. 682. 6 Munf. I2a 
(y> PhiL Bd 724. 2 Burr. 666. S. Etp. 57. 3 Burr. 1353. 1 
Salk. 276. 7 Craneh 565. 

OJ 3 Bfae. Ctm. B7U (a) 6 Mir^. 120. 
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lege ofiwtiHiHeft. The legiritftnre in this case could J^ntt 
never have intended that the finances of government 



Aoald depend on parol evidence, in its nature frail, per- Baker 
ishaiile, and uncertain. It gave to these books the *P:- JJ^^^J"^^ 
nity and character of records, or quasi records. Then moimealth 
flie treasurer is a sworn officer; what he has once as- prc«ton an* 
aerted on oath, he should never be allowed to deny. A odicw* 
sheriff cannot deny the truth of his return. If Preston 
be concluded by these books, so are his sureties; for 
whatever binds him, is obligatory on them.fhj 

Preston should have made up his annual report be^ 
fore he resigned; his failure to do so, is itself a default. 
He should not place his sureties in a better situation by 
making no report; which would be to mend one fault by 
another. 

Counsel tell us that Preston does not falsify the books; 
that the books do not shew the money actually on hand. 
Bat our argument is, that the books sliewing the money 
oQght to be in the treasury, it is not for Preston to aver, 
it was not there. It ought to have been there, and if it 
was not, he and they must take the consequences. 

It is argued too, that the books are true throughout or 
not at all; and if trae there is no default to this day. 
That would be to allow Preston to discharge himself and 
sureties, by keeping the books falsely throughout. We 
do not object to its being shewn what Is the actual de- 
fault of Preston, but to the mode by which he seeks to 
prove it. 

The defence is that there was a greater default in 
1818 than that now claimed. But the mere deposit of 
any portion of the public treasure in the individual name 
of John Preston, was no embezzlement. Nor does it 
any where appear, when or how this money was ex- 
hausted; he may after depositing it to his private credit, 
have disbursed it in public expenditures. The period at 

H) 1 Wiuh. 3L 
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Jmn which this default is said notoriouslj to have happenedi 
^^^* has become notorious by admitting illegal testiflM^nj. 
Baker The consequences of tiie error, cannot cure it. And the 
^^^•^•' actual count which is urged as the last and only security 
monwemlth for the puUic treasure, may be rendered utterly unavail- 
Pr«rton d ^^S ^^ withdrawing the money after it is counted. Upon 
othehu the whole, these sureties have embarked in the same ves- 
sel with tiieir principal, and however hard thdr fortune, 
they must abide his destiny. 

The following opinion of the court was delivered June 
S8th, by 

BoABTE, Judge. 

The court is of opinion that the copy of the deed of 
bargain and sale of the 8th of February 1820, mention- 
ed in tiie first bill of exceptions, oug^t not to have been 
excluded by the general court from going in evidence to 
the Jury. — ^According to numcstius and well established 
English decisions^ that copy was good evidence; and 
thU upon the true construction of the statute of 27th EL 
8th chap. 16, and in exclusion of the statute of Anne. It 
is so evidence, because where a deed of baif^ain and sale 
is inroUed pursuant to the first mentioned statute, that 
inrolment is a record so that a copy of it may be read 
in evidence. (14 Fm. 445 and other cases.) It ought 
also to be read in evidence, for the further reason, that 
as the law has 4ippointed them to be public act% and re- 
posed a confidence in the recording officer, the copies of 
such public acts, shall be like other public acts, good 
evidence. (Gi/i. L. Evidence 99 and other authorities.) 
This which is the established law of England holds a 
farUari in relation to this country. By the English star 
tute, the acknowledgment by the grantor might be be- 
fore two Justices in the country: whereas until lately, 
our deeds were required to be acknowledged or proved 
in open court Tlie distinction is not unimportant: and 
has been sanctioned by the most respectable judicial 
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opiiiiMM in this Goastry. In the case of Lee v. Tapi^ott ^^ 
2. WMh. £81f PresMent PfudleliMi eMphatkally allowed ^^^^^ 
a copy of a patent recorded in a county conrt to be evi- Baker 
dence» and ^-eferred it to a simple registration; for the ^/^^^^^^ 
important reanon^ that the clerk acts under the superin- vonwealtb 
tendance of a coort of justice; which court would pre- p,esto'ii«ai 
vent eraaed or improper deeds from being thrown into others: 
the public records. Under our lawst having this import* 
ant provision and check existing in them, this usage (if 
you please,) as to the receipt of copies, in evidence, grew 
up, and came to maturity. And although that system 
has been lately changed, so as to admit deeds to record, 
on the certificate of two Justices only, that usage ought 
not to be considered as afiected. The system is, even 
now, on as good a footing as to the confidence doe to the 
oflh^ers receiving the acknowledgment, as is that in Eng^ 
land* The systems are now in ^is respect precisely the 
same. If therefore the decisions of the English courts 
fegalized copies as evidence under their statute, those de- 
cisions equally apply, even to our modem system on this 
subject. Attiie same time, that construction more forci- 
bly allies to the stronger case of deeds acknowledged 
<»* proved before a court of Justice, under which our rule 
was estabUshed: and it was the intention of the legisla- 
latore, in making the alteration, not to change the role 
in religion to the point of evidence, but merely to substi-^ 
tote a more convenient mode, for the accommodation of 
the people. 

These decisions of the English courts, although never 
brought directly before the supreme court have received 
the countenance of that court in sundry instances. There 
are several decisions in that court which cannot be re- 
conciled to any other idea* As cases of this character, 
we will mention those of Maxwell v. Light, 4st Call 120; 
Whitaker v. M^Ilhany, 4th Munford 310; Turner v. Stip, 
1st fFash. 319, and the before mentioned case of Lee ru 
Tapscott 
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JvvK Owing ta tlie English decisions before mentioned aad 

.^^^.^^^^ to these corroborattons of them by our own courts, tbo 
Bake* position that a copj of a recorded deed may be given in 
J^ATconi- ®^'^®'^®» h** grown into a general usage in this country* 
monweftlth But this point does not rest upon mere iimge. It is as 
i^etton aod "^"^^ established as a principle of evidence, as any other 
otben. to be found in the boohs* If, however, it rested only on 
mere usage, and had not this last and greatest sanotioi^ 
this court would be disposed to respect that usage.^— 
While it would hold itself at liberty^ as was done in the 
case of Tompkies v* Downman, to depart from a usage» 
which was in conflict with the actual expres^ons of a 
statute, and perhaps in opposition to great principles; it 
would respect an usage which was not confronted by 
such powerful ob^tions. It would respect it, as the 
court of appeals did, among others, in the cases of Hud* 
son V. Johnson, 1st Wash. 10, — Jones f. Logwood, Ist 
Wash. 4£, and Branch v. Burnley, 1st Call 147. It 
would, especially, hesitate to repeal an usage, which 
has been so general and universal, as that its reversal 
would inundate this country with litigation, and lay the 
foundation of innumerable appeals and law suits. The 
court sees but little danger in adhering to this usage«-<- 
While, on the one hand, there is but little utility in ex- 
hibiting original papers which a court or conftd^itial 
commissioners have already passed on as genuine, and 
which the party is concluded from denying to be his deed, 
by the acknowledgment and recording thereof. A copy- 
is not without it preference, in some sense over the ori- 
ginal. It lays a veto upon the grantee, as to altering or 
erasing that deed, from and after the time of the acknowl^ 
edgment. Such a subsequent alteration or erasure 
would be controlled and corrected by the attested copy^ 
previously taken, by a sworn officer. Nothing however 
now said by the court, is to be construed to impair the 
right of a party, whatever it may be, to call for the in- 
troduction of an original deed, instead of a copy. 
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The counsel for the appdlees, foreseeing tti«t this ^m 
point might be decided against them, have tak^i the ^^r^,.^^ 
groundy that the original deed itoelf, if before the court. Baker 
could not be read against their clients: nay, they havejT'^*^^ 
taken the yet bolder and stronger ground of saying, thi^ monweahh 
the deed could not have been read even against John Pres- piston an^ 
ton* As against John Preston himseir, it was properly oth«n. 
aiMvered, that the deed was signed, sealed and acknowl* 
^ged, by him. It is therefore emphatically his deed. 
It relates also to the subject now in controversy. It ad- 
mits that the penalty of the bond now sued on, may have 
been incurred, which carries with it an admission that 
the defalcation happened in the year 1819, and it pro- 
-vides for the indemnification of these appellees,' therefor. 
As this deed binds John Preston, and acknowledges the 
raaterial matters in controversy in this motion, it is of na 
«xxount, that there are other books and evidence going 
to prove the same facts. It is the right of suitors in 
eourts of justice to exhibit as many evidences on the 
same point, if legal and relevant, as they please. The 
«ourt cannot cut them out of this privilege. It can- 
not compel them, at it? pleasure, to rely upon a single 
docunient or witness. Had this deed been received in 
evidence, the Jury might still have rendered a verdict 
for the appellant, by virtue of its provisions, notwith- 
standing the opinion given against him by the general 
eourt, touching the conclusiveness of the books, offered 
as evidence; and thus this appeal would have been pre- 
vented. It might have been evidence, both to outweigh 
the appellees' parol evidence, then sanctioned by the 
opinion of the general court, and to confirm or supply 
the statements in the books of the treasury. It might 
have had that effect, because it speaks, pretty explicitly 
as to the time of the defalcation, and might thus^ as to 
him^ have worked an estoppel. 

It does thisy by admitting that the penalty of the bond 
before us, majr have been incurred, which cannot be, unr 
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jvn leas the embezzlement happened in the year 1819. Again, 
^^.^^.^^^ it is of no account, at least as against John Preston, that 

Baker the acknowledgments in this deed were made after the 
P'*'^*^'' expiration of his office. Parties may bind themsdves 
monweahh by their confessions even up to the time of trial. 
Preston and "^^ ^^^ ^^ sureties, (the appellees^) it will be> seen, in 

others, an after part of this opinion, that they must stand on a 
common ground with their principal. Yet tlie deed is 
also binding as to them. It is so binding, because it is 
made, emphatically, for their benefit, and must be con^ 
sidered as made at tiieir instance. The case is not al- 
tered by the mere intervention of trustees. The sureties 
themselves are the real granteas; and, besides, the deed 
has been accepted by them, and acted under for tlieir 
benefit. For any thing known to the court, the pro- 
ceeds of the property conveyed, may have been already, 
in part, paid by the trustees, in their exoneration. They 
are, therefore, estopped from disclaiming to be bound by 
this deed. They cannot claim under it, and yet dis- 
claim it. If it is their deed for one purpose, it is also 
for the other. We are also of opinion that the answers 
given to the other objections to this deed, equally, apply 
in relation to the securities. Considering them, there- 
fore, independently of their principal, which, however, 
the court is not bound to do, we are clearly of opinion, 
that there is no objection to the copy of the deed being 
given in evidence, and that the judgment of the general 
court in this particular is erroneous. 

With respect to the character of the books of the treas- 
ury department, the court is of opinion, that as to the 
treasurer himself they are conclusive to charge him. In 
relation to very numerous transactions, between even 
private parties, mutually confided in by each other, it 
^may be a matter of primary convenience and accommo- 
dation, that their books should, by consent, afford con- 
clusive evidence. It may be vastly inconvenient at least 
that every particular item should be the subject of par- 
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tiealar litigation, and be open to parol, conflicting and ^^ 
contradictory testimony. It mnst, at least, be admitted, ^,^.,^^1^ 
that such individuals may by common agreement, adopt Baker 
those books as a standard in exclusion of all oilier evi- ff"^**^*^ 
dence. The convenience, if not necessity, of such a cri- inonwealA 
terion, in the case before us, is entirely manifest. It pregton and 
would be of vast inconvenience to open all of the innu- othen. 
merable items existing on the books of the ti^asury, to 
a particular litigation and scrutiny. Of this criterion, 
the officer himself, at least, has no reason to complain. 
If he does the business himself or has faithful agents, he 
cannot possibly be injured. In addition to the consider- 
ations arising from mutual convenience, as aforesaid, it 
is also, in the opinion of the court, of great weight, that 
the treasurer is a sworn officer: that his books are pro- 
vided at public expense; that that officer is required to 
state his accounts frequently and distinctly to the Gen- 
eral Assembly; and that his office, and consequently his 
books, are under the control of the executive council — 
Do all these precautions amount to nothing? Do they 
not speak the legislative sense, upon this subject, as 
strongly as positive words could do? Are not books 
taken under all these solemnities, more to be regarded 
than the mere private accounts of private and unsworn 
individuals? If in the case of Moody v. Thruston, 1 8tra. 
48 1, a statement of balances made by commissioners un- 
der an act of parliament, was held to be conclusive evi- 
dence, even although one of the parties litigant had had 
no time allowed him to prove his accounts, much more 
oyght the treasurer, under all the provisions and precau- 
tions of our laws, to be permitted to bind himself. If in 
the case of Stevens v. Cobum, 2 Calif 440, the certifi- 
cate of the land commissioners was held' to be final, and 
that even against an infant, much more ought Preston'$ 
own certificate (if we may so express ourselves) to be 
held to be finals against himself. It is of no accouiit 
vol. I. ^7 
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j^s that, in that case, the land law declared that the certifi^ 
,^^^^^^^^^ cate should be final: Thei-e is no difference between an 
Baker act containing such a declaration, and one affected by 
J.^"^^^^ principles, and containing provisions, which irresistibly 
monwealth compel US to coine to a similar conclusion. — ^The estab- 
Prestonand ^^bment of these books as conclusive evidence, in such 
others, cases, while it deprives that officer of a great advantage 
, he would have over the commonwealth, if he were per- 

mitted by lus clerks, or others, to falsify, in after times, 
his own items, solemnly entered by him in his books, is 
further called for by the necessity of acting by general 
rules, in such cases; and that policy is supported by 
several analogies in our laws. Under the provisions of 
the act for i*egistering deeds, no man is permitted to aver 
an ignorance of a deed, which is duly recorded. So un- 
der tlie caveat law, no man is allowed to aver his igno- 
rance, that another had entered for the land in dispute, 
upon the books of tlie surveyor of the county; as was de- 
cided by the court of appeals, in the case of Noland r. 
Cromwell. Both these provbions go upon the ground 
of the general utility, if not necessity, of establishing gen- 
eral rules, in these cases; and of referring to public doc- 
uments, which are accessible to all, instead of leaving 
every case in respect of evidence to stand on its own bot- 
tom. They are both wisely calculated to prevent frauds 
and perjuries, and to cut up and prevent infinite disputes 
and litigation. In these last cases particular mischiefs 
may, perchance, happen, but they are submitted to as 
the lesser of evils, and in fevor of the general provisions 
of acts of great public convenience and utility. In re- 
lation to the treasurer, in the case before us, no possiMe 
inconvenience can result to him» but from his own neg- 
ligence or the corruption of his clerks. In the last case 
he must have his remedy over against them, or against 
those who are i*esponsible for them. If in the case of an 
ordinary deed or bond, a man is estopped to deny mat- 
ters contained in such deed or bond, ifrom the mere cir* 
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cumstance of havinG: annexed a scroll thereto, much more J'^** 

1821. 

ought the treasurer to be concluded in the case before us. ,^^^^J^^ 
Being a sworn officer he ought to be bound by books Baker* 
rendered under that sanction; he ought to be bound by f^!^*^^. 
books solemnly kept by him, under all the checks and mon wealth 
precautions too, established by the wisdom of our laws, p^gton and 
While there is no necessity for it, neither is the common- others. 
wealth in any .condition, to defend herself, against innu- 
merable claimants bringing perhaps, suspicious witness- 
es to invalidate the solemn entries made upon the books 
of the treasury. No conceivable degree of diligence on 
the part of the officers of the commonwealth could pro- 
tect her interests, if these general criteria were to be de- 
parted from, and, an infinitude of litigation opened upon 
her. 

Tliese books thus conclusive against the treasurer, are 
also conclusive against his sureties. If a judgment 
against him is to bind them, so also is the evidence on 
which that judgment is rendered. — In the case of Brax- 
ton executor of Claiborn v. Winslow and others, (1 
Wash. 31, and CaW'« manuscript reports more at large,) 
it was decided, that to fix the amount of an executor*s 
liability, the action must be brought against him, and 
that the recovery against him will bind his sureties.— It 
is also said in that case, that if A. agrees to pay B. what 
C. owes him, he cannot call upon A. until he establishes 
his demand in a suit against C. the proper party to de- 
fend the suit. So it was decided in the case of Green- 
sides V. Benson, 3 Jltkins. 248, that sureties are bound, 
as to the amount, by a judgment rendered against the 
principal: that it is immaterial if that judgment were 
even rendered without defence on the part of the princi- 
pal, for that shews rather a consciousness that the prin- 
cipal had no defence to make. The court also decided 
' in tliat case, that it would not take the \yhole account 
oroer again at the instance of the sureties and that the 
case of the sureties is not at all better^ *<for as the ver- 
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jvwu 4t diet was found ag^nst the principal^ who was tbt 
^^^„^^J^ *< proper person to try it, it would be hard to have the 
. Baker '^ same matter tried over again, in as many actions as 
Fw'S^^Com- " ^® sureties please,'* We entirely concur in this rea- 
roonwealth soning* Sureties are not to be permitted to try over 
t^reston and ^S^^^» cases already decided against the principal: nor^ 
others, when tried against them in the first instance, to avail 
themselves of evidence which the principal himself would 
be inhibited from using. — These authorities are conclu- 
sive to shew that the sureties stand on a common found- 
ation with the principal. 

The counsel for the appellees have repeatedly told us, 
that as the amount of the defalcation was in issue between 
the parties, they ought to be allowed to prove that issue 
on their part. They ought not to be allowed to prove 
it, by any thing but legsd testimony. Their position, iu 
the latitude in which it is taken, would equally go to let 
in heai^ay testimony, or depositions not upon oath. The 
Judges ought not to surrender their province of inhibit- 
ing the introduction of illegal testimony. In the opinion 
of this court, the parol evidence offered by those who 
stand in the shoes of the Treasurer, to invalidate and 
set aside his books, is as inadmissible as the hearsay or 
unsworn testimony just mentioned. 

The books of the treasury being thus held to be con- 
clusive evidence, both as to the principal and the sureties, 
we come to apply them to the case before us. We readi- 
ly admit that there ought to be separate bonds for each 
and every year, and that the Treasurer of every year, al- 
though, in fact, he be the same person, ought to be con- 
sidered as if he were a different person. — When, in the 
case before us, the present Treasurer succeeded the late 
Treasurer in his oiBce, and at the same time the lal^- 
ter had handed over his books to the former, shewing 
that a stated sum of money was in the public treasury, 
the former, liowever, was not bound by that statement. 
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His proper course was, to go into the treasury^ with the Jv»» 
late Treasurer, as in fact he did; to count the money, ^^^^^^^^ 
and see that the sum stated was there, and grant his re- Baker 
ceipt therefor. He might do this, or he might waive a [T'«J*^'^»1 
count, and thus give his confidence, to his predecessor as monweidth 
to the amount of the money actually in the treasury* In ^^ ^' , 
the last case he would be estopped by this confidence, to othen. 
say, that that money was not there. So also tiie present 
Treasurer might equally bind himself by his acts. 
His entering into tlie office, and omitting to make a 
count, would be held as a waiver thereof, an acknowl- 
edgment that the money stated, was actually in the trea- 
sury. This, also, was precisely the case with John 
Preston, at the commencement of his term of 1819, and 
considering his predecessor of the former year, as a dif- 
ferent person. At that time, also, John Preston either 
counted the money and as it were gave his receipt for it, 
or gave his confidence that it was there. In neither 
case can he object, that the money stated was not in the 
treasury, at the commencement of his t^rm of 1810. This 
doctrine holds a fortiori as to him, as he was also the 
former Treasurer. A man may, more readily give con- 
fidence to himself than to another, and there is less hard- 
ship in holding him to the ' consequences of it. John 
Preston might by calling a count of the money, at the 
commencement of his term of 1819, and finding a defi- 
ciency, have charged himself as for the year 1818, and 
discharged himself and his sui*eties for the year 1819; 
failing to do this, however, he has admitted himself to 
have the money in 1819, and he and hrs sureties for that 
year are consequently liable. Tlie conclusion resulting 
from these principles is, that all the money stated in the 
books to be in the treasury in January 1819, is admitted 
to have been there, and fliat no parol evidence can be re- 
ceived to shew the contrary. 

The foregoing opinion of the court in relation to the 
copy of the deed offered in evidence and rejected, makes 
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June it unnecessary for us to decide, conclusively, upon th^ 
^^^.^^^^ judgment of the General court, objected to in the first 
Baker ^^U of exceptions. As however tlic original deed was 
fTreasurer,] proved by the appellant to have been in the hands of one 
monwealth of the appellees, as it was not known by the appellant to 
Preston and ^^ elsewhere, and as the appellee, Francis Preston, no 
9t)xen. otherwise discharged himself from the custody thereof, 
than by his own verbal and unsworn statement^ our pre- 
sent impressions are, that he ought to have been consi- 
dered in the possession thereof, so as to let in the reading 
of the copy by the appellant, or at least to procure a 
continuance of the trial. Had such a continuance been 
moved for and rejected, that rejection would, in our 
opinion, have been clearly erroneous. We repeat, how- 
ever, that we do not decide tliis question. In is unneces- 
sary in this case to be decided. 

The court is of opinion, that there is no error in so 
much of the opinion of theGreneral court as sustained the 
demurrer to the third plea, and overruled the same; nor 
in overruling the motion of the appellants, to reject' the 
second plea. The reasons in favor of these opinions 
of the court are so manifest that they need not be as- 
signed. 

The court coming mope particularly to the judgments 
complained of in the £d bill of exceptions tendered by 
the appellant, and bearing in mind the principles and 
readons herein more particularly detailed in relation 
thereto, is of opinion, that the motion made by the ap- 
pellant to exclude the evidence so as aforesaid adduced 
by the appellees from going to the Jury, as being inad- 
missible evidence, so far as the same was offered to exon- 
erate the said appellees from responsibility for the bal- 
ance of S8d,099 SO,, appearing from tlie books and re- 
ports of John Preston, as Treasurer, to be due to the 
commonwealth at tlie time of his resignation, ought to 
have been sustained; and that the judgment of the Gen- 
eral coart overruling the said motion, and admitting the 
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said evidence to go to the Jury, is erroneous. The court Jvvi 
is also of opinion, that the second motion of the appellant 
for the court to instruct the Jury, that notwithstanding Baker 
the facts proved by the appellees as aforesaid, the com- ^^^^^*^ 
monwealth was entitled to recover against them the said monwealth 
sum of g83,099 SO cents, (the deficit appearing on the ^^J^ ^^ 
Treasurer's books as kept for the year 1819,) and also others. 
the several sums of K4,488 08 cents, ^39,000, 85,481 57, 
and S510, as is in the said bill of exceptions more parti- 
cularly explained, ought to have been sustained — Be- 
cause the said several sums last mentioned, although not 
received in 1819, nor properly audited or entered on the 
Treasurer's books, at the time w hen received, yet were 
ontered in the bank to the credit of the said John Pres- 
ton, as Treasurer of the commonwealth, and were reason- 
ably to be regarded, as constituting a part of the SS248,086 
62 cents, turned over in bank by him to the appellant, 
upon his resigning his office* — ^The court is consequently 
of opinion that the judgment of the General court over- 
ruling the same, and declaring that the appellees were 
only liable for the due application by the said John Pres- 
ton for the sum actually tn the treasury, at the commence- 
ment of his last term of office, and of the sums received 
by him during his said term, is erroneous. The reasons 
operating with the court, for coming to this conclusion, 
have been already sufficiently detailed. The court is 
also of opinion, that the money received in the bank by 
the present Treasurer from his predecessor, was a pay- 
ment by the latter to the former for the use of the com- 
monwealth, and having been made without any spe- 
cific direction as to the application thereof, the present 
Treasurer had a right to apply tRe same to the ex- 
tinguishment of any balance due by him to the common- 
wealth which became due by consequence of not crediting 
tiie commonwealth with the same money on the treasury 
books; which money he had received as Treasurer, and 
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jm had passed to his credit as Treasurer in bank, the pay- 
^^^^^^^^^ ment being made with the same money in bank, which 

Baker should have appeared to the credit of the commonwealth 
[TYMMverJ on tie treasory books; — and that the judgment and in- 
monweakh struction given to the Jury, contrary to this position, is 

g7' A erroneous. — It is, therefore, the unanimous opinion of 

othera. the court, that the said judgment of the Greneral court 
is erroneous, and should be reversed. All the Judges 
concur not only in this conclusion, but also in all tlie 
points and principles now laid down — except that one 
Judge dissents fi*om his brethren upon one point; and 
on that point will be pleased to express his own opinions. 
Therefore it is considered, that the said judgment be re- 
versed and annulled, and that the appellant recover 
against the appellee^i the costs expended in the prosecu- 
tion of the appeal aforesaid here. And it is ordered, that 
the Jury's verdict be set aside, and the cause i^mand- 
ed to the said General court for further proceedings to be 
had; and on a further trial, that court will give the in- 
structions now approved by this court, if required, and 
conform to the other principles l^d down by the courts 
which is ordered to be certified to the General court. 

White, Judge, dissented on one point, and deliver- 
ed the following opinion. 

This is a motion against John Preston the late treasur- 
er, and his sureties, upon his bond as treasurer. This 
bond is dated on the 18th January 1819, and conditioned, 
for his faithful performance of the duties of his office, 
during the ensuing year. The words of the condition 
are, '^now if the said John Preston shall faithfully ac- 
<< count for all monies and otlier things which shall come 
'^ to his hands in vii*tue of his office, and perform all 
** other articles thereof according to law, then this ob- 
** ligation to be* void, othe^ise to remain in full forcr 
<* and virtue.*' 
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The notice given to tlie defendants of this motion, re- Jv«k 
cites the bond, and the condition; and concludes by aver- ^^-^^^^ 
ring, that the condition lias not been complied with* Btker 

John Preston did not '^appear to defend the motion* ff^^J^i^^. 
and judgment by default was entered on a writ of in- monweakh 
quiry awarded against him. The other defendants, his pfeston and 
sureties, appeared, and pleaded three pleas. The third others, 
of these pleas, was properly overruled on a general de- 
murrer. The appellant's counsel, then moved the court, 
to reject the second plea; which motion was perhaps 
properly overruled; at least it was not an error which 
ought to be available in an appellate court. The parties 
then came to issue on the 1st and 2d pleas, which though 
different in form, iri substance presented the same issue: 
which issue was this; the defendants said that a sum of 
money, viz: 81,200,251 36 and no mortf came to the 
hands of JohnPi-eston as treasui-er, between the 18th Jan- 
uary 1819, and the 17th January 1820, tlie period for 
which they were bound; and that he did faithfully ac- 
count for all the said monies which came to his hands in 
virtue of his office during the term thereof. The plain- 
tiff on the other hand avers, that a sum larger than 
Sl,200,251 36 came to the hands of tlie said Preston in 
virtue of his office between the said 18th January 1819 
and 17th January 1820; and that he did not account 
for, or pay the aforesaid sums of money, &c.; but the 
same did divert, mis^ply, and convert to his own use; 
and so had violated the condition of the bond. 

By these pleadings two facts were presented for the 
decision of the jury. 1st, whether between the 18th Jan- 
uary 1819 and 17th January 1820, more money than 
21,200,251 36 did come to the hands of the said Pres- 
ton in virtue of his office; and 2d, whether the sums 
actually so received, were faithfuUy accounted for. 

The plaintiff to support the issues on his part, offered 
' in evidence, the books of account of the treasury depart- 
mentf which were proper evidence, and were not object- 
TOI. I. 38 
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fall' ^ ^^' From these books it appeared among other things, 
^^..^^^^ that there had been paid into the treasury before and 

Baker during the year 1819, and up to the 17th January 18S0, 

^OTthe^Com-**^® 6um of g333,297 7 more than had been disbursed 

monwealth for the public service^ which money ought to have been 

Preston and in the public coffers, and the fair presumption from the 

others, face of the books was, that it was there. But upon a 
count, it was found that §83,099 30 of the money was 
not to be found. When did this eloignment take place? 
now became the important question between the parties. 
Kit was eloigned before the 18th January 1819, it was 
not within the condition of the bond on which the motion 
was made; and the verdict should have been for the de- 
fendants on the issues made up. If it was after that day, 
the plaintiff was entitled to a verdict. 

The plaintiff rested his case on, the treasury books 
alone, and insisted, that as they shewed this money had 
been received, and did not show that it had been dis- 
bursed for the commonwealth, it must be taken to have 
been in the treasury on the day of the date of the said 
bond, and of necessity, to have come to John Pi-eston^s 
hands in virtue of his said office, after that date, to the 
exclusion of all evidence to the contrary. TJie defend- 
ants on their part introduced evidence, calculated to sat- 
isfy the jury, (if proper to be submitted to them) that 
m/ocf this eloignment took place in tlie year 1818, and 
before the date of the defendants' bond, on which the 
motion was made; which was the very fact in issue be- 
fore the jury. And this evidence being submitted to the 
jury, did satisfy them, that the eloignment in dispute 
took place before the execution of the bond, and they 
found a verdict for the defendants. 

The counsel for the appellant had however moved the 
court, to exclude this testimony on behalf of the defend- 
ants from the jury; and excepted to the opinion of the 
court, overruling his motion. The question now to 
be decided is, whether the testimony offered by the 
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defendants ought to have been heard by tlie jury upon J^ 
these issues? I had supposed it could not be questioned, ^.^^^v-^ 
if this had been a private transaction; if Preston had Baker 
been the factf»* of a foreign merchant, and had given t^'!?^^^ 
bond and security eytrj year, for faithfully discharging monwealtb 
his duties, and such a case as the present had arisen be- p^ggJ^Jn ^^ 
tween the employer, and Preston and his sureties for dif- others. 
ferent years, (this is in effect a contest between the sure- 
ties, to Pi*eston it is immaterial on what bond he is made 
responsible) that both Preston and his sureties would 
be let in, to shew by evidence, the truth of the case. If 
this be not the law, not only 1, but every lawyer with 
whom I have practised, or who has appeared before me 
for thirty-seven years, has laboured under a strange de- 
lusion. I am aware that the confession of a party may 
be given in evidence against him, and is not evidiMice 
for him; but when it is so given although it be strong, it 
is not so conclusive, as to prostrate his rights against 
the truth of the case; but he is at liberty, to shew by 
other testimony that he made the statement under a mis- 
take, through misunderstanding, or inadvertence. Tlie 
rules of law, and the demands of justice, ever searcliing 
for the i-eal truth, absolutely require, that such evidence 
should be heard. Even against the principal you can- 
not recover for a default, not within the condition of the 
bond; much more should this be the case, when there is 
another bond, to indemnify the obligee against that very 
default. Is it more consistent with law and justice, that 
the obligor and his sureties, should be made liable upon 
a bond which does not covenant against the act com- 
plained of, when there is another bond whicli does cove- 
nant against that act, in the case of the treasurer, than 
it would be in any other? If this be so, it must be, be- 
cause the law has ordained it, from principles of public 
policy; and that is the g]K)und taken. Jt is said, that 
the defendants are concluded, that is estopped, fi*oB| 
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^fl9? proving by any evidence other, than these bookfl, that 
s^^s,^.!^^ there is any mistake or error in them, 
^ker An estoppel is that which prevents one from shewing 
f£^K*Com- ^^^ ^^^^^ '" defence of his rights: call it by what name 
monwetlth we will, it is that which shuts out the evidence of th« 
Vreston and ^^^"^' truth of the case. For this reason, estoppels 
othert. have ever been held to be "repugnant to reason, and 
odious in law.** They are tolerated in a very few cases^ 
and only from absolute necessity. Even in these ca8es5 
Judges have for ages been astute, to unshackle the es- 
topped, by every means in their power. If these books 
do work an estoppel, it is not by the operation of the 
statute, for that does not pretend to alter their nature as 
matter of evidence. Neither is it by the general princi- 
ples of the common law, which holds estoppels to be odi- 
ous. No case has been adduced, to shew they work an 
estoppel; no dictum of any judge^ lawyer, or writer has 
been referred to, as even intimating such a doctrine; and 
I undertake to say, that there is none. In England there 
is a treasury, a treasurer, and treasury books: those 
books no doubt are kept by an officer under the solemnity 
of an oath; suits, and prosecutions must have arisen in 
which the evidence furnished by the books became neces- 
sary [as in Lord Melville's case;] there are in England 
too, many great public corporations, in which books are 
kept as those now in question; the law treatises and re- 
ports, contain many cases as to the manner of giving 
them in evidence, and their effect when offered; but not 
a word is any where said, of their working an estoppel: 
such an idea was never conceived in any of tlie numerous 
cases decided. That they operate by way of estoppel is 
attempted to be shewn, by analogies drawn from reason- 
ing adopted by this court. The argument does not con- 
vince my understanding. The cases referred to, [except 
that of Noland D, Cromwell,] depend on statutes consti- 
tuting judicial tribunals, and expressly declaiming that 
their decisions shall be final. And Noland v. Cromwell^ 
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was decided on the long established principley that a ^^^^ 
party having a good defence at law, shall not be relieved ^^.^^^^^ 
in equity^ for failing to make it; and tliat the entry in Baker 
the surveyor's books, was sufficient notice, and that ^h^JJ^^^^^. 
party should not aver an ignorance of the entry or a monwealth 
want of notice in this case, any more than of a recorded p^gt^ ^id 
deed, to which the statute has assimilated it. others. 

Nor does it alter the case, that the treasurer is a 
sworn officer. His swearing to do his duty, does not 
make entries in the treasury books true, which are in 
fact false. In the case of Ooode v. 6alt(c) lately decid- 
ed by the court of appeals, a judgment was reversed for 
an error which grew out of the false return of a sheriff 
(though made upon oath^) and the cause was sent back 
with orders> that the sheriff should be permitted to 
amend the return. 

I admit that these are public books, bought with pub- 
lic money, kept for public purposes under the sanction 
of an oath. They are evidence of a high and solemn 
nature, and should only be outweighed by direct and de- 
cisive testimony. But that they are to shut out, or were 
ever intended to shut out the daylight of truth, I do not, 
and cannot believe. Notwithstanding the guards which 
are provided, these books like all othei*s, may contain 
errors. Can it be believed, the legislature intended, 
that even if evidence should be offered proving erroneous 
entries, as clearly as any thing can be proved, still such 
evidence must be rejected and the Jury compelled to find 
a verdict against the very truth and justice of the case? 
and this under the old, and odiott^ doctrine of estoppel; for 
odious I must call it, since it is so Iield in every book in 
which it is mentioned: an estoppel too, applied to a new 
subject, in an entirely new way. Had the legislature 
intended this innovation on the best established principles 

(c) Ante 152. 
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June of evidence, it would have declared its will, in express 

1821. ^ ^ 

y^..^^^^ terms. 

Baker It IS said, that the case ought to he, considered, as if 

[Treasurer,] ^ (]iiferent individual had been chosen Treasurer, and 
for the Com- 
monwealth had given a new bond, every year. That in such a case, 

Preston and ^^ ^'*® books transferred to the succeeding Treasurer, 
others, shewed a certain balance ought to be in the treasury, 
but in fact the money had been eloigned, and tlie succes- 
sor through false confidence or any other motive, receiv- 
ed the books without counting the money, and reporting 
the deficiU that he and his sureties would be precluded 
from shewing, that he was not tlie actual embezzler, and 
that the money had been converted by his predecessor, 
before he cam^ into office; that such conduct would be a 
breach of official duty, and that a suit might be prose- 
cuted against the succeeding Treasurer and his sureties? 
that the Commonwealth might recover on assigning the 
fact as a breach of the condition to the full extent of the 
loss actually sustained, I do not deny; but that on a suit 
charging the succeeding Treasurer with being the actual 
embezzler, during the year in which he was Treasurer, 
atonce destroying his character, and charging his sure- 
ties to the exoneration of the real culprit and his sureties; 
on an issue too, made up to try the precise fact; whether 
the default and embezzlement occurred in one year or 
the other, the party should be estopped from proving his 
innocence and the guilt of his pt*edecessor, and thus 
charge the sureties who are really bound, I cannot ad- 
mit 

If these books work an estoppel, w hy were they not 
pleaded in the replication? Why was issue joined, upon 
the facts set forth in the plea? Why did the attorney 
go to trial before the country? By going before tlie 
Jury on the issue tendered, he has loosed the estoppel, 

' and let in the evidence of the truth. I cannot perceive 

the force of the reasoning, by which this estoppel is main- 
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tamed. If the fact be. that the embezzlement took place Jtrirs 

1821 

in 1818, and is not within the condition of the bond for ^^^.^^^^^^ 

1819^ can the estoppel chan^ the actual fact, and make Baker 

that true which is false? Will it make that which was F''f^^®''J 

for the Coin- 
done in 1818, to have been done in 1819.^ Will it alter monwealth 

the eternal principles of justice, and make that right, preston and 
which is in itself wrong? If on the other hand, the others. 
whole evidence be laid before the Jury, will not the Jury 
under the direction of the court, in this case as in the 
more awful ones of life and death often presented to its 
deliberation, be competent to weigh the evidence, and 
determine what is true? and even if the Jury should err 
in its decision, that error may be corrected, by granting 
a new trial. I do not see that the monstrous evils anti- 
cipated, will result from suffering the facts in cases af- 
fecting the public revenue to be given in evidence to the 
Jury. When the commonwealth arraigns a citizen at 
her bar for treason or murder, (the highest crimes known 
to our jurisprudence,) she submits the case both on the 
law and tlie' facts to a Jury. If she cannot in proceedings 
against the Treasurer, submit the law of the case to a 
Jury, surely it is a stj'onger reason why the Jury should 
at least pass judgment, on the facts affecting the case. 

This is an estoppel of a new character. It is said, the 
books work no estoppel as to the commonwealth; she 
may contradict the books. The old fashioned estoppels, 
even in the sternest periods of the English law, were re- 
ciprocal: both parties were estopped, or neither. 

It has been remarked, that this case ought to be de- 
cided on great principles. Controversies in courts of 
justice^ ought to be decided on correct principles always; 
on great ones when they apply. I know of no principles 
of law great or small, which can convert tliese books in- 
to an estoppel on either party. There is however one 
great and fundamental principle, which runs through 
the bill of rights, the constitution, and the laws of the 
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jw land; it ought to exist in the laws of every nation upon 
^^^^.^^^ earth; the principle, that every free citizen whether in a 
Baker <^ivil or a criminal proceeding, has a right to he heard 
n^^rer,] in hig defence; to produce his witnesses, and to have a 
monwealth fair and impartial trial on the merits of his cause. The 
Preston d commonwealth can claim no exemption from the opera- 
others, tion of this equal rule, in a controversy with the meanest 
of her citizens* However bound to her by allegiance and 
by reverence, when she appears in the character of a 
suitor, her tribunals of justifce can recognise in her, no 
claim to superiority in rights^ over the vilest of mankind. 
From this great principle I would deduce the inference, 
not that the defendants were estopped, and the common- 
wealth, abroad, and at large; but that neither party was 
estopped: that both might pi-ove by evidence competent 
in ordinary cases, the whole truth of the case; and that 
the defendants had a right to prove the only material fact 
which the Jury was sworn to try. I say the only ma- 
terial fact, because tiiat the money was once in tlie trea- 
sury, and was embezzled, is admitted on all sides: tlio 
time when it was embezzled, is the only fact in dispute, 
and that was the point t^ be settled by the Jury. 

But granting that these books operate as an estoppel, 
and such an one as was never before heard of, an estop- 
pel to one party only, what do they estop the defendants 
from proving? That the facts stated in tliose books are 
not true. But do the books also estop tlie defendants 
from shewing, that the inferences drawn by the appel- 
lant's counsel from tlie books are false^ The books no 
where shew that the money was in the treasury when this 
bond was executed, or at what time it was eloigned. — 
Facts are stated, from whence it is inferred by logical 
deduction, that the money was in the treasury when tht 
bond was executed, and therefore must have been eloign- 
ed thereafter. Are the defendants estopped from shew- 
ing by express and undeniable proof, that the money was 
taken from the treasury, and embezzled, before they exe- 
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etited the bond? Suppose that fact made to appear be- J^»» 
yond the possibility of doubt, what will become of these v^.^^-1/ 
inferences of logic? They vanish like mist before the Baker 
sun. Even if the proof adduced in this case was not suffi- J^^^^^^. 
cient to outweigh the evidence furnished by the bookS) monweMth 
other cases may occur in which it would be sufficient p,^toii and 
The precedent now to be fixed, will operate in all future other». 
cases, between the commonwealth, the treasurer and his 
sureties. I cannot consent to the establishment of such 
a rule. For these reasons, and others, which I would 
have stated, had the very short time I have had to ar- 
range my ideas, permitted, I am of opinion, that the 
judgment of the general court on this point was correct. 



Bennett v. Maule's adm'x* 

West V. same. 

Alcocke V. same. 



Ginng farther time, or entering into a new contract with the drawer 
of a negotiable note> doea not discharge the indoner* 

Ths cases are fully stated, in the opinions which fol- June I8tli. 
low, and need not be repeated. ^^^^* 

Danidf for the appellant insisted, that the facts shew- 
ed the appellant was a surety, and was absolved from all 
liability by the conduct of the appellee's intestate^ and 
by that of the appellee herself, 

voi. I. 39 
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He &aid, that the suretyship might be established by 
evidience dehors the notes, even at law; and if not in a 
court of law, clearly in equity, (a) 

Maule never protested the note on which Campbell 
was indorser; his failure to do so, released Campbell, 
and threw the whole responsibility on the sureties. And 
the agreement entered into by Maule's administratrix 
with Campbell, was a new contract, and discharged the 
sureties. (6) 



FT. Widiham, contra. The failure to protest a note 
doea not discharge the indorser at law; and a court of 
equity cannot alter the contract To muke the failure 
to protest discharge an indorser, either actual injury 
must be shewn from the failui*e, or that injury might pro- 
bably result from it. If the note had been protested, the 
drawer could not sue the indorser; unless it was an ac- 
commodation note, and the drawer had paid the money; 
in that case, an action would lie for money laid out and 
expended &c«, without a protest. 

But Campbell was not a debtor at the time it is al- 
leged indulgence was given him; and the principle of 
giving farther time cannot apply, to discharge the 
sureties. 

Catlf for the appellant. The extension of the time of 
payment destroyed the recourse of the appellee to the 
sureties. The order in which the parties stand on the 
notes, is of no importance in a court of equity; for it 
will fix the loss where it ought to be.(c) The evidence 
proves* that though Campbell indorsed the notes, he was 
in fact the drawer, and the administratrix of Manle 

(a) HaxTiflon Ex. of »fin|^ v. Field's Ex. 2 JToMh. 141. 
{b) Ward v. Webber, 1 Wath. 274 Croughton v. Duvtl, 3 Coil, 
69. Bees v. Bemngton, 2 Vet.j'r, 540. Ward v. Johnsoii, 6 Mui^' 6. 
(c) ChiOinen & Co. v. M'Mordo^ 5 Murif. 252. 
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knew it; she indulged him without apprising the sure- 
ties and they are discharged. 

CoAtTER* delivered the opinion of the court. 
These cases, with slight variations* present the same 
question« as to some parts of the controyersy, and have 
therefore been considered, and will now be decided to- 
gether. As to some of the notes, the circumstances vary, 
and where that is the case, tliey will be considered sepa- 
rately. So far as they agree, they present the following 
case, according to the statements in the bills* 

That filed by Alcocke states, that in November and 
December 1816, Robert Campbell applied to him to sign, 
in blank, two notes, negotiable at bank, which he stated 
were to be made payable to himself; that they would 
be of essential service to him for some very important 
purpose; th<it if he used them he would pay them off 
when due; and that having confidence in him, he did 
accordingly sign the notes, without value, so that in fact 
he was merely his surety. That after this, it appears, 
that Joshua West, (who is plaintiff in the £d suit, and 
seeks relief also as to this note and two others,) signed 
one of these notes in addition to the signature of the 
plaintiff, which was filled up, with the sum of 2210 and 
made payable to Campbell, and it appears was trans- 
ferred to Thomas Maule. As to the other note, the 
circumstances varying from those in regard to that just 
now stated, it will be noticed hereafter. 

These notes it is stated, were ^neither deposited in 
bank, nor protested, and that on enquiry of Campbell, 
he told him they were discharged to the satisfaction of 
the holders. He charges, tliat they were so discharged 
at least as to him, because although they fell due in De- 
cember 1816, no proceeding was taken by the holders to 
force payment until March 1817, when Maule brought 




* Brooke absent. 
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suits on them, and he dying, they were i^evived by tbd 
appellee his administratrix: and judgment was obtain- 
ed on the said note against himself alone, process not 
having been served on West: and in ih% other case 
against himself and Campbell> who as will be hereafter 
more particularly stated, was a joint maker of the note 
with him. That after the judgments, the administratrix 
well knowing, as he believes, tiiat Campbell alone was 
her debtor^ entered into an arrangement with him sepa- 
rately, for tlie payment of the said claims; gave him fur- 
ther credit for said debts; took a deed of trust on real 
pi-operty dated in July 1818, giving day of payment un- 
til February 1819, and when that day arrived, gave a 
farther indulgence until March, and then till April, when 
the proiierty was sold; and not selling for enough to 
pay the debts, she had resorted to executions on the 
judgments. That these . indulgences on *the deed had 
produced a loss, real property in Richmond having great- 
ly depreciated &c.; and in consequence of all these acts, 
he, being merely a sui*ety, was exonerated; these latter 
ti*ansactions being all without his knowledge or consent. 
The bill of, West charges— That in December 1816, in 
order to secure certain sums alleged to be due from 
Campbell to Maule, he, Campbell, agreed to give him 
several negotiable notes, to wit, one for 2210, executed 
by Alcocke and the plaintiff, and indorsed by Campbell; 
another made by the plaintiff payable to Campbell fiur 
Si 30; and a third made by the plaintiff and Bennett for 
£300 payable to Campbell. That in these transactions, 
he had no interest except as surety for Campbell^ for 
debts due to Maule^ who he charges well knew the situa^ 
tion in which all parties stood; that these notes were 
)ieither put in bank nor protested, and consequently Maule 
fiued the makers only. He then states the abatement 
t)f tliese suits by Maulers death, their revival, and judg^ 
ments by the administratrix. That Maule having fail- 
ed to protest &c., had dischaiiged Campbell, and^ by 
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thus leflfiening the liability of any of the parties, he there* 
by absolved any one who stood, in reality, as surety. 
That his administratrix, after the judgments, and know- 
ing in reality that Campbell was her principal debtor, 
entered into an arrangement with him, by taking a deed 
of trust, &c., giving day of payment &c., as stated in 
Alcocke^s bill, and this without his knowledge or con- 
sent This for the reasons alleged by Alcocke, he also 
contends discharged him. 

The bill of Bennett, which relates to the tSQO note, 
mentioned in West's bill, as made by those two parties 
to Campbell, makes the same all^ations, almost ver- 
batim, with those made in West's bill, and why he did 
not join in that suit, I cannot well understand; his al- 
leged ground for relief being precisely the same. 

Although in Alcocke's bill, there is no allegation, 
that Thomas Maule, when he discounted the notes men- 
tioned in that bill, knew the situation of the parties, yet 
as the 8210 note, is one subject of controversy in West's 
case, in which that charge is made, if that case is there- 
by made stl*onger than Alcocke's, and he should bo dis- 
charged in consequence thereof, that decree might pos- 
sibly avail Alcocke also in some way or other, and 
therefore .it will be proper perhaps, to consider that al- 
legation as extending to botii cases. 

The questions presented by the bills then are: 

That Alcocke as maker, and having confidence in 
Campbell, was to execute notes to him, in blank, to be 
filled up at pleasure and for important purposes to Camp- 
bell, not made known to Alcocke; and, that in the other 
cases, notes, for specific sums, were to be made by tlic 
parties to Campbell, who was to indorse the same to 
Maule, to secure certain debts alleged to be due from 
the former to the latter; and consequently tliis was the 
important purpose unknown to Alcocke, for wliich tlie 
8210 note was to be used. That Maule knowing that 
he was not receiving these notes to secure a debt due to 




Aloodge 
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Campbell, and not from the makers, was to consider 
them merely as sureties, in the same manner as if Camp- 
bell had united in ordinary notes or bonds with them as 
his sureties; that though these notes were negotiable in 
bank, and consequently stood upon the footing of foreign 
bills of exchange, this wiU not vary the nature of the lia- 
bility of the alleged sureties; and that therefore, 1st those 
sureties were discharged by a failure to protest the notes: 
£d if this does not discharge them, yet tlie administratrix, 
although it was voluntarily offered, could not take collat- 
eral security from a man, thus absolved, without their 
consent, she also knowing their situation; and that hav- 
ing done so, they were thereby discharged. 

These propositions will be considered as on a demur- 
rer to the bills. I prefer this course, because in my 
opinion, the greater part of the only testimony in the 
cause is not pertinent to the issue. If these bills had 
been filed against Thomas Maule himself, the testimony 
in relation to all the notes previous to tliose spoken of iii 
the bills, which were taken in, and are now filed with 
that deposition, would probably not be within tiie issue; 
at least so as to make any better case than that stated in 
the bills, though he was privy to tiiat transaction; be- 
cause no opportunity was given him to answer to, and 
explain them; a fortiori they cannot operate against an 
administratrix, who, though the wife of the party and 
possibly acquainted with some of the transactions, ought 
to have been apprised of the whole ground of complaint 
The most that the parties can claim, is, that their bill 
shall be taken as true. 

They have no claim to relief on the first point, because 
the failure of Thomas Maule to have the notes protested 
is not alleged to have taken place, in consequence of 
any contract, by which he received any other security 
from Campbell. This discharge of Campbell arose from 
the lapse of time, the negligence of Maule, or his ina- 
bility to procure the proper protest and notice. Had he 
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placed tlie notes in bank, the complainants most either 
have paid them, or have been themselves protested^ and 
their credit impaired; and then, on notice to Campbell, 
he would have been bound; but no negligence of a cre- 
ditor, which, according to the law of the contract, may 
operate a discharge of the principal, as in case of a joint 
bond, before the statute on that subject, where the prin- 
cipal dies, leaving no personal assets, can discharge the 
security. He must do some act, make some new con- 
tract, or must fail to sue, after notice, under the act, 
which is substituted for the bill quia timetf or to sue after 
decree to that effect on such bill, in order to discharge 
such security. Had a bill been filed or even notice given 
requiring Maule to have these notes put in bank and 
protested, if not paid, there might be some ground for 
the first proposition. 

As to the second. — ^The bills themselves admit the law 
of the contract, and the nature of the respective liabili- 
ties of the parties to be, that the maker of a note of this 
kind is, at all events, bound to pay; the indorsee only, 
in case due diligence is used, and notice given, &c. and 
that for want of this, Campbell is discharged. 

In taking a note of this kind, there can be no differ- 
ence between taking it in discharge of a pre-existing se- 
curity for a debt, due from the Indorser to the holder; 
and discounting it in the first instance, by advancing 
money to the indorsee upon it, the person discounting it, 
knowing at the time, that the note was made merely for 
the accommodation of the indorser: The extinguishment 
of the prior security, and taking this in discharge of a 
prior debt, is equal to a new advance of money, or full 
value given in discount for the note. If this be true, the 
case perhaps will be simplified by considering these 
motes to have been discounted by Maule, by advancing 
the money to Campbell when he received them. What 
then is the nature of the liability of the maker of a note 
9f this kind^ or of the acceptor of a bill of exchange? An 
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acceptance is an enj^gement to pay the bill according 
to the terms of the acceptance, and the making of a note 
is equivalent to the acceptance of a bill.(d) The ^fbct 
of the acceptance is to give credit to the bill, and to ren- 
der the acceptor liable as above; it implies an acknowl- 
edgment that he has effects of the drawer in bis hands| 
as the making of a note impliesy that money was lent by 
the payee to the maker^^c) this may not be the fact in 
either case, and therefore as between the drawer and ac- 
ceptor, the maker and payee, their remedies against each 
other, will depend on the fact as it exists between them^ 
bnt with regard to every body else, the acceptor of the 
bill, and maker of the note,, are regarded as the original 
debtors, and an acceptance once made cannot be revok- 
ed; (^J and it is of no consequence whether it is known 
to the party, at the time he took the bill or not, that tiiere 
were no effects in the hands of the acceptor, or value 
given by the payee of the note. The holder is not to be 
affected by these circumstances, for by making himself a 
party to the instrument, he contributed to its currency, 
and tiiat perhaps was one reason, on which the holder 
parted with his money. 

The design of the law of merchants in thus distinguish- 
ing these from all other contracts, was for the conven- 
ience of commerce; that tliey might pass from hand to 
hand in the way of trade, in the same manner as if they 
were 9pede.fgJ 

This being the law of the contract, and tbe nature of the 
liability, I can find neither law nor reason to satisfy me, 
that this court can change it. 

•The agreement of the party if fairly entered into, and 
for valuable consideration may change it; may substitute 
a new contract for that which originally existed, but no 
9uch new contract or agreement is charged. The pro- 



(d) Kid, 68. 

(e) n. 15$ and 197. 



CO Ib^ 74, 89. 109, 10, 476. 
(S) Jk. 167 and Str. 441. 
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position contended for is, that the creditor^ by procuring 
part of the debt to be paid by Campbell, who was dis- 
charged, instead of forcing the whole from the plaintiffs, 
discharged the surety. 

How can this court say, that these notes in the hands 
of Maule shall be of less value than in the hands of his 
indorsee, and be clogged with difficulties which would 
not exist as to the latter? Or are we prepared to say, 
that the circumstances existing between the makers and 
payee are Jo pursue these notes wherever tliey go? A 
party discounts a note, knowing it to be an accommoda- 
tion note. It is drawn by A. and indorsed by B.; he is 
satisfied that A. is good, he knows that B. will be dis- 
charged, if, by any accident, the note is not protested, 
&c. He is willing to risk this, because he does not rely 
on B., but he would not have discounted a note made by 
B* and indorsed by A., because A. might, by accident, 
or mistake, be discharged. To whom then does he, in 
reality, advance his money? To A., who has given B. 
this letter of credit. An indorsement made in blank, with 
authority to fill up a note, is a letter of credit to any 
amount^(A) and it is immaterial whether the person, 
taking the note, on the credit of the indorsement, knew 
whether it was made before drawing the note or not; a 
fartiari, is the making of a note for a definite sum, a let- 
ter of credit to that amount. The former was disputed, 
but settled as above, the latter never has been. 

The law, as to discounting paper, is the same in re- 
gard to banks, and individuals. They discount accom- 
modation paper, every day, knowing it to be such. 
They know that the indorser really gets the money and 
tiiat the maker has received uo value. The indorser at- 
tends to the renewal of the paper in bank. If he fails to 
take it up, his credit is gone unless he can satisfy the 
1)anks that the maker is his debtor, and ought to take 




(A) XTid. 89*. lff.MUS, 89. Day 496. 
vol. f. 40 
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it in, and that he wishes to proceed to a protest, in or- 
der to compel him to do him justice. But suppose this 
is not the fact, and the maker prefers that the bank shall 
proceed to a protest rather than renew his note; but by 
som^ accident there is no protest; will this discharge 
the maker? It will if the first proiiosition contended for 
be true. But it will not. The indorser though desirous 
still to do justice to the maker, and to restore his own 
credit in the bank, although he has been discharged for 
want of a protest, offers to give the bank collateral se- 
curity on land: the bank is fearful that both maker and 
indorser may fail; are they restrained from taking this 
collateral security from the indorser even if he had been 
protested, and still liable, because it will operate a dis- 
charge of the maker? I think not But if the indors- 
er is discharged, for want of protest, there can be no 
doubt, even if tlie maker was so unjust to himself as to 
forewarn them from doing so, except on that condition. 
But suppose such security was offered and the bank re- 
fused, and the maker by a bill quia timet should call on 
the bank to take the security at least for his benefit, and 
tiie readiness to execute it was admitted in the answer of 
the indorser, would a court of equity hesitate to give re- 
lief? Can it be wrong then to do it voluntarily? 

But it may be said that the indorser, although dis- 
charged for want of a protest, may still be made liable 
in equity to the holder, because he received the money 
on a note for which no value was given by him, and as 
the maker is insolvent $o that the holder cannot get it 
of him, the indorser ought to pay. But to this he may 
reply, that the maker having become solely responsible, 
he had left funds in his hands, ov they were retained by 
him to the amount of the note, so that, in reality, he has 
paid value for it He would liierefore in no way be lia- 
hie. This shews the wisdom of the law in determining, 
that the circumstances which may exist between the 
maker and payee^ which may be one thing to day and 
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another to-morrow, are not to affect the note or bill. 
The maker and acceptor are to be considered to ^11 in- 
tents and purposes, the original debtors, the persons to 
whom the credit was mainly extended, and who are 
bound at all events to pay. If this is not to continue the 
law, the free negotiability of these papers is to cease. 

Suppose this case — A. as principal and B. as his sure- 
ty? enter into a joint bond, before the act concerning 
joint rights and obligations. A. has a large real, bat 
no personal estate. He dies, so that B. as survivor must 
pay the debt The heirs of A. though, agree to give as 
collateral security, a deed of trust on lands^ to secure 
the debt, and procure indulgence to B. their ancestor's 
surety; the lands are sold and pay half the debt; all 
this is done without the knowledge of B. Is he dis- 
charged from paying the other half of the debt? 

I can find no case where because a note or acceptance 
on a bill has been made for the accommodation of the 
payee, or for the honor of the drawer, that the party 
has resorted to equity for relief, on the ground that he 
was merely surety, and that the holder had negotiated 
without his consent or knowledge, with the payee or 
drawer; had taken other notes, given time &c. Indeed, 
it was some tiilie disputed whether if he had received 
the money from the drawer, the acceptor was not still 
liable; but it was settled he was entitled to credit for 
any thing the drawer had paid.(t) 

Numerous such cases as this doubtless have occurred, 
and if the principles above stated did not directJy oppose 
such relief— if it would not go to destroy the whole sys- 
tem of bills of exchange, which depend on the law mer- 
chant — a law co-extensive with the mercantile world, 
such cases would doubtless be found. Those cases are 
applicable to bonds and other instruments whereby the 
principal and surety are bound by equal bands^ and snb« 
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ject to like remedies. There is no case that I can find5 
where a party has made himself principally subject for 
the debt of anotlier, in which merely because that is the 
iactf the court has undertaken to chan^ the nature of 
such liability. As if A. gives his bond for a debt due 
by B. this discharges B.^ he then owes A., but he may 
discharge this debt, in part, by paying so much for A. 
in discharge of this bond. And tliis in any way and at 
any time, which he and the creditor may agree upon, 
and this without affecting tlie liability of A. for the bal- 
ance. 

An indorser and a fortiori a maker or acceptor, is not 
discharged from his engagement, except by the abso- 
lute payment of ithe raoney.(fc) A judgment by the hold- 
er against the drawer, even if he is taken in execution^ 
and let out on a letter of licence, will not discharge an 
indorser, much less the acceptor.(t) But the acceptor 
may be discharged by express agreement, or something 
equivalent thereto. The case of Dingwall v. Dunster, 
in Douglas(m) is of this kind, but there the paiiy did 
not come into equity upon the principle contended for 
here; but defended himself at law upon the ground, that 
he was an acceptor of an accommodation bill^ and the 
plaintiff knowing this, had for a series of years, and with- 
out casing on him, been I'eceiving payments from the 
drawer; and had not replied to a letter of his, thanking 
him therefor, and stating that he had heard the drawer 
had taken in the bill, so that he was thrown off his 
guard; and yet he was not held to be discharged. In 
that case, the drawer whose liability is of the same na- 
ture Tvith that of the payee who indorses a note, had not 
been discharged as in this case Campbell was. Buller 
says, nothing but an express agreement can discharge 
the acceptor. 



{k) Xitklt^, 116. 



CtnJ Dou^. 247. 
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The case of Ellis v. Galindo, found in a note to this 
case^ strcmgly supports the same doctrine. In that case^ 
the acceptance was probably for the accommodatioB of 
the drawer who was a brother. When the bill fell due^ 
the plaintiff received of the drawei* 3^ 15. 4, and this in- 
clorsement was then made on the bill: ««Received on ac* 
^* count of this bill SL 15. 4, balance remaining 26(. 4. 8. 
<^ I promise to pay to Mr. T. Ellis, within three months 
*« from the date of this.*' Signed by the drawer. The 
balance was never paid, and after tliree years, suit was 
brought against tiie acceptor. Lord Mansjidd thought 
the acceptor discharged, and nonsuited the plaintiff. On 
motion for a new trial it was contended for tiie plaintiff, 
that the* indulgence for three months could no more be 
held a discharge, than the payment of a part by the 
drawer &c. Lord Mansfidd said, the doubt is, whether 
the question ought not to have been left to the jury, it 
being a question of intention arising out of the circum- 
stances, that is, whether the party, by this new note 
giving time, and a delay of three years &c., intended to 
look to the drawer only; not whether he was bound to 
do so, in consequence of these acts, if he could clearly 
have shewn there was no such intention. As if he had 
^ven notice to the acceptor, that he would still look to 
him if the drawer failed to pay. 

WUles J. thought it ought to have been left to the 
Jury. 

Bvller J. ^< There is no doubt as to the law. It is as 
has been stated by the counsel for the plaintiff. I rather 
think the case should have gone to the Jury. This in- 
dorsement could not have been meant as an additional 
security, for the drawer was equally liable before, (i.e# 
lie had not been discharged by laches, &c.) I should 
have left the case to the Jury, but with very strong oh- 
servations.^' But if in that case as in this, the party 
had been discharged for want of diligence, and the in* 
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dorsement had been taken as additional security, as in 
that state of things would necessarily have been thecase^ 
there would have been no ground to suppose, that the in- 
tention was to discharge the acceptor, except the lapse 
of three years before the demand, which does not exist 
in this case. But no agreement of this kind is in issue, and 
the case is only referred to, to shew, that no acts which 
do not amount to an agreement to discharge the party, 
will operate that discharge, under the principles contend- 
ed for in these bills. 

The case as to these notes is not made better for the 
appellants by the answer and testimony. 

The answer denies knowledge in herself, and, as far 
as she knows and believes. In her testator, of the alleged 
situation, in regard to each other, of the makers and in- 
dorser of these notes. In further response to the bills it 
denies any communication with Campbell respecting the 
deed of trust, &c. until after its execution. That his 
willingness to enter into that arrangement was stated to 
her by the sergeant of the city, in whose hands the execu- 
tioi^s against the appellants were, and she believes it was 
made with their knowledge, who stated there would be 
isome difficulty in making the money; and that she agreed 
thereto, and to suspend the executions for a short time, 
upon the express proroiso, that her remedy on the judg- 
ment was not to be affected; and if that was to be the 
case by the indulgence, she denies that she was bound 
to give any. She admits the subsequent indulgence was 
at Campbell's request, but without any consideration, 
and therefore not obligatory on her. As to the suits 
being against the makers only, she knows nothing; that 
being directed by her counsel whom she supposes did 
what was legal and proper. She refers to the deed of 
trust as part of her answer. It bears date the 1st July 
1818, and recites that the grantor Campbell, being in- 
debted to Margaret Maule, administratrix, &c, in the 
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sum of $129,2 79 being the aggregate of principal and 
interest of certain judgments recovered against said 
Campbell^ John Alcocke and Chas. Bennett; and where- 
as she has thought proper to extend the time of payment 
on taking this indenture as collateral security, and hath 
agreed to suspend the executions until the 1st of January 
18199 &c. in the usual form. 

Campbell is the only witness examined in the cause. 
He goes back to the year 1814 for the origin of these 
noteS; and among other things states, that very heavy 
usury was practised by Thos. Maule on him, &c. 

This statement, I suppose, was intended to have some 
effect in this cause, either to support his credit as a wit- 
ness, or to excuse him for the effort he has made, and is 
making, to throw the loss of this debt on this administra- 
trix and her sureties, rather than on his own sureties- 
It can have no operation in the case, except so far as it 
may affect his own credit as a witness. It may affect 
that, and seriously too^ in the following way. As it re- 
gards the debts due by the notes under consideration, if 
the makers are discharged, he can only be subjected to 
pay their amount by a suit in Chancery, on the ground 
that he received the money and has never paid it to any 
one; or by a suit on the note given at the time he execut- 
ed the deed of trust; in either event, he can plead usury, 
and the makers^ being discharged, may be important 
vritnesses for him; but if the makers are not discharged^ 
bnt are obliged to pay the money, he cannot avail himself 
of the usury as to them. It subjects the credit of a wit- 
ness so situated^ to scrutiny, in consequence of any bias 
arising from his wish that one or the other party might 
prevail; and he states himself, that he considered it his 
duty, to save his own sureties; and surely these circum- 
stances will take not a few grains from the weight of his 
testimony. But the most creditable^ unimpeached^ and 
positive testimony of one witness, will not overthrow th^ 
answer. I am therefore bound tq believe the answer 
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against the witness^ even when he positively says^ that he 
had frequent communications with the appellee before 
entering into the deed of trust. 

Again — I am bound to believe the answer which denies 
knowledge, because there is only a single witness, and 
he is not positive* He says from various conversations 
with the administratrix in the life time of Maule, with- 
out detailing those conversations, he believes she knew^ 
&c. This part of his deposition is no evidence at all; 
and would be struck out, if the deposition was to be read 
to a Jury as to the other matters. It is surely not neces- 
sary to prove this position. The deed of trust referred to 
in the answer, does not prove knowledge. It speaks of 
judgments against all the parties, and she did not know 
but Campbell was sued as indorser. Besides, he had 
been indorser, and if all the parties had received the 
money, each would have been principal and each a debtor 
for the whole; so tliat the statement tliat he was debtor 
for the whole, does not necessarily imply, that he receiv- 
ed all the money, and that she knew it. A deed is pre- 
pared to secure part of the debt, at least; this deed has 
reference to all the parties; stipulates immunities or in- 
dulgences to all; is offered by an officer who is pressing 
all with executions, in a way to induce belief, that he 
acted for all. It Js not made to her individually, so as to 
shew and apprise her, that she was changing the nature 
of the debt, taking it upon herself, and probably subject- 
ing herself and sureties, to a devastavit, but in her cha- 
racter of administratrix; and because under these circum- 
stances she grants a short indulgence to all the parties, 
she and her sureties are to be answerable for the insol- 
vency of Campbell, under a concealment of the real si- 
tuation of the parties. Why did not Campbell teU her^ 
that he was really the principal and wished to exonerate 
his sureties? He could then have sworn positively to her 
knowledge. That might have put her on her guards and 
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defeated his object. Why does not Campbell swear, that 
at the time the deed was made, the property was worth 
the debt? That he intended to save his sureties by giv- 
ing a full pledge for the debt Iftliis was not the way he 
intended to save them, but yet intended to save them, 
and in consequence of which he told them he had saved 
them, how did he intend to do it? He says that he con- 
sidered himself bound to save his sureties. And for that 
reason, he made the agreement with Mrs. Maule, with- 
out consulting, or giving any information thereof to them. 
He was bound by his oath, and could not rest on his pil- 
low, when sworn to tell the whole truth, without disclos- 
ing this important secret. If he intended to save men 
who were harrassed with executions on his account, by 
paying the debt, or giving ample security for the pay- 
ment of it, would he have concealed such intention, and 
such ability for a moment, from men, whom he was meet- 
ing every day in the street, and whose property or per- 
sons were in jeopardy on his account? Is there a tittle 
of proof to shew, that this property fell one cent in its 
value after the deed of trust was executed? If not, 
what kind of security was it? only worth on a fair sale 
not quite 2300. 

Although a court of equity will not set up an obliga- 
tion against a security which has been fairly extinguish- 
ed at law; but will leave the creditor to his legal reme- 
dies; it will do so if it has been unfairly extinguished by 
the principal.(n) They shall not avail themselves of 
his improper acts: a fortiorif if they come into equity, 
when they are bound at law, they will not be permitted 
to avail themselves of his improper conduct 

This argument, if it applies to these notes, applies with 
equal force to the one for S3 15 in which Campbell was 
a joint maker with Alcocke. But Mrs. Maule had ft 




vol. !• 



(n) 3 Atkint, 93, 
41 
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right to apply the proceeds of this sale to that debt^ and 
although she had agreed in her answer to distribute it 
among all pre rata, yet as that is not accepted, before I 
would subject her to a devastavit for this debt, I would^ 
under the whole circumstances of this case, so apply it. 
But at farthest a pro rata credit should be given, and the 
injunction only perpetuated for the residue, ^making her 
loss only equal to that residue. 

But there is another ground as to this note, which I 
think puts it beyond doubt, and which equally applies to 
the other notes, if 1 am wrong on every ground I ha\'c 
taken as to them. 

The only principle on which a surety can get relief, 
agreeable to the case made in the bills is, that he has 
been deprived of his bill qiUa timetf by a contract be- 
tween the creditor and principal, by which the creditor 
has tied his hands. By that bill, the surety calls on his 
principal to pay up the debt and exonerate him, and on 
the creditor to sue both, ot issue executions according to 
judgments obtained, and, in that way, as far as possible, 
to force the principal to pay. Had such bill been filed 
by these parties what would have been the effect? As to 
all the debts except that due on the note now particular- 
ly under consideration, Mrs. Maule would have directed 
the executions to proceed against the plaintiffs only. She 
could not have been compelled to sue Campbell as indors- 
er, because there was no remedy at law against him; and 
as this bill would bring him before a court of equity, that 
court would at once decree against him, according to 
the circumstances as they might exist between the mak- 
ers and him. She would also have directed the execu- 
tion to issue, or to be proceeded in, against Alcocke and 
CampbeU, on the note now under particular considera- 
tion. Should Campbell file a cross bill to set up this 
agreement by the deed of trust to grant indulgences, she 
would say, that by the very terms of that deedj it was not 
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to be tbe sole surely for these debts, so as to disdiarge 
all the parties but him; it was taken only as collateral 
security, and under a belief, that all parties so under- 
stood it, and was expressly so understood by her; as the 
deed of trust shews. It is to operate so as to give her 
this as her only security; and so as not to suspend mere- 
ly, but exfinguisb her executions: she made no such 
agreement. Would a court of equity, under tiie case 
now made out, compel her to suspend them, and thereby 
produce that effect, even if there had been no conceal- 
ment or design on the part of Campbell to produce that 
eflTcct? I think surely they could not The parties tlien 
levould not have been deprived of their bill quia timet f cer-* 
tainly not as to the notes from wiiich Campbell, as in- 
dorser, was disrliarged. 

But in West's bill, there is a note drawn by himself 
alone, indorsed by Campbell, as to which there is no 
ground for relief of any kind. The answer states, that 
that note was not embraced in the deed of trust; and 
Campbell admits in his deposition, that it was not. He 
says indeed, that all the debts for which either Alcocke, 
West, or Bennett were bound, were intended to be cover- 
ed; but that this was left out by mistake. The deed 
only provides for those cases, in which there were judg- 
ments against Alcocke and Bennett. Then as to this 
debt, fliere is not only bo agreement, no collateral se- 
curity, but the bill does not even mention that it was in- 
tended to be embraced. 

There may be other notes in this situation; for Camp- 
bell admits that judgments were not obtained on all the 
notes, at the time the deed of trust was given; but what 
-were the existing judgments, and what obtained after- 
awards, does not appear. It shews however the loose- 
ness of this transaction; and affords a farther proof, 
Hiat no one considered the debts secured by this deed. 
^Eliat it was a mere effbrt to save as mudi as possiblf 
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from Campbell, bj taking security on such real estate 
as be chose to offer. 

On everj ground, therefore, I am for affirming the 
decree. 

Cabexl, Judge, concurred with Coalteb, and Judge 
Brooke not sitting in the cause, the decree was af- 
^T^^ firmed. 



R0ANE9 Judge, dissented and delivered the following 
opinion. 

These three cases come on for discussion together. 
They depend, entirely, upon the same principle, and 
form, as it were, but one case. There are no material 
variations between them. I shall apply my remarks 
more particularly to the first mentioned case; but they 
equally apply to the others. The deed of trust referred 
to, and relied on in the appellee's answer, forms a part 
of the proceedings, and is I understand, brought into all 
the records by consent of counsel. 

In considering the first case, more particularly, I will 
say, it is a bill brought by the appellant Alcocke, against 
Mrs. Maule, Campbell, West, and Bacchus. It states, 
that the appellant lent his name to Campbell, on two 
notes, for which he has never received any compensation, 
and in which he is entirely a surety: that in one of 
them, Campbell joined him as a drawer, and that this 
note is indorsed by West In the other notes, Aleocke 
and West appear as the drawers, and Campbell as the in- 
dorsee The bill states, that in May 1818; a judgment 
was obtained on the first note against Aleocke and 
Campbell, and on the second against Aleocke only. It 
further states, that the appellee well knowing, that what- 
ever might be ibe forms of these notes, Campbell was 
the real debtor, entered into a separate arrangement 
with him; gave him further time of credit, and took 
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from bim a note, together with a deed of trust, upon a 
lot in Richmond to secure the payment. That the deed 
is dated 1st July I8I89 is duly recorded, and respited the 
payment till February 1819; and that tiie time of pay- 
ment was further extended until April 1819, at which 
time the lot was sold; and that all this was done with- 
out the knowledge or consent of the appellant. It also 
^tates, that the price obtained for the lot aforesaid, being 
insufficient to pay this and the other debts for which it 
was bound; which inadequacy arose as is averred, from 
the intermediate fall of real property, executions are 
now out against the appellant, for the balance. The ob- 
ject of the bill is, to enjoin those executions, on the 
ground of the new arrangement which was thus made 
between tiie principal and his creditor, the appellee, 
which it is contended wholly discharged the surety. 

On the proofs of the cause, it unquestionably appears, 
that Campbell was the principal debtor, and Alcocke 
only a surety; and tliis was known to the appellee Mrs. 
Maule, at least at the time of entering into the arrange- 
ment It so appears from the testimony of Campbell, 
duly taken in the cause, and is corroborated by the an- 
swer of the appellee. I see no valid objection to Camp- 
bell's deposition; but if it were even thrown out of the 
cause, I should deduce the same result {i*om the answer. 
Although the first part of that answer in terms, denies a 
knowledge of the suretyship, yet that denial must be re- 
stricted to a point of time anterior to the date of the 
new arrangement. The deed of trust by which that ar- 
rangement was consummated, and which is made by the 
appellee a part of her answer, shews, that at that time, 
at least, she must have known Campbell to be the real 
debtor. In addition to its being an entire anomaly, for 
a surety to bind Jiis property to pay the debt of his prin- 
cipal, that deed recites, that Campbell is justly indebted 
to her in the sum secured by it, and that the. appellee 
had agreed to suspend the executions, on his (Camp- 
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be!l's5) giving his note^ and deed of trust, for the amount 
&C.9 paying the costs of suit, and commissions. These 
are indicia, and amount to admissions which clearly im- 
port, that Campbell was the real debtor; and they must 
control the broad denial on tiiis subject, ^Yhich is found 
in the first part of her answer. She did know at this 
time, that Campbell was the real debtor. He must 
either come to that conclusion, or wholly expel the deed 
of trust from the record; and this conclusion b also en- 
tirely confirmed by the evidence of Campbell. 

Wliatever may be the forms of the promissory notes, 
or the order in which the parties have signed them, and 
however all the makers and indorsers of tliem are to be 
considered as principals, in relation to their bona fde 
owners; any party thereto, may shew himself to be a 
mere surety, in relation to the principal. This position 
which is sufficiently clear on general principles, is esta- 
blished by several decisions in this court. This may 
also be shewn as against the creditor himself, in relation 
to any contract, in which the creditor bore apart, which 
has changed the liability of the surety, and deprived him 
of his rights antecedently existing. As to such con- 
tract, the creditor appears in a new character, and is 
liable for the consequences of his own acts. In ascer- 
taining this fact, it is of no account how the parties may 
have been considered, in this particular at any bank or 
elsewhere, as to the identical notes in question; and much 
less as to any antecedent notes evidencing the existence 
of the same debt The enquiry is confined to the point 
of time at which the change was made; and is limited 
to the question, whether the party claiming the release 
was then in fact only a surety. 

The appellee sensible of the truA of this position, and 
admitting the general effect resulting from a change of 
tlH^ contract to the injury o£ the surety, seeks to witfa- 
d[ra*w herself from its operation in the case before us. 
She alleges in her answer^ in the first part thereof) that 



Digitized by VjOOQ IC 



Court of Appeals of Virginia. 



52r 



it was ako understood and agreed^ that the force of her 
judgment was not to be impaired by this new arrange- 
ment. Without stopping to inquire how far it is com- 
petent for her to set up this new matter in her answer, 
and by her own oath, that answer is a felo4e se in this 
particular. The conversation she relies on to shew this, 
was held with the sergeant, and not with the principal 
debtor, Campbell; and if that officer could be considered 
as representing Campbell, in consequence of the over- 
ture made to him by Campbell, there is no such preten- 
sion in relation to the appellant. As to him, the sergeant 
had no pretence of authority to bind him. He was an 
entire stranger to the interest of the present appellant; 
and nothing done by this agent, or said to him by the ap- 
pellee, had the power to bind him: so that conversation 
with the sergeant was anterior to the date of the new ar- 
rangement. If before that conversation, it could have 
related to, or aflfected the appellant, that idea was expli- 
citly abandoned in, and by the terms of that posterior 
agreement. The deed of trust which is in the record, 
and made a part of the answer, is full up to the point of 
abandoning such a pretension. It suspends the executions 
on the judgments; quoad all the defendants, the appellant 
included; which is entirely incompatible with the idea, 
that the appellant was nut intended to be released. Nay^ 
the deed of trust seems to have lost sight of even the 
judgments themselves, by stipulating, that in default of 
payment of the note given by Campbell, a sale of the lot 
should be made* 

It evidently appears therefore, that in this case, the ap^ 
pellant was a surety only; that this was known to the ap^ 
peUee,if not before (as is clearly proved by Campbdl) at 
least at the time when the new agreement was consufni* 
mated; and that that compact extended the time of pay- 
ment in favour of the principal debtor. Such extension 
changed the liability of the surety without hiQ consent 
It made him guarranty the solvency of his principal up 
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to a future and a distant day^ insure against a fall in the 
value of bis property; and opposed an impediment to his 
obtaining relief by means of a bill of quia timet. A pru- 
dent man may well undertake that another shall pay a 
debt by a short day, who might yet hesitate as to a dis- 
tant one, on account of the risks of insolvency, &c. to 
which all men are liable. 

It has been said or might be said, that the lot conveyed 
was inadequate to cover ail the debts embraced tliereby, 
and that Campbell's object was to commit a fraud on the 
appellee in favor of his sureties. There is not a tittle of 
evidence in the cause to warrant eitlier of these sugges- 
tions. Not admitting that the inadequacy of the fund 
substituted, can change the force of the principles which 
decide this case, the deficient price afterwards got for the 
lot in question, most probably arose from the interme- 
diate fall in the value of town property: so, on the other 
hand it would be wrong to impute a fraud to Campbell 
in favor of his sureties, when he had a sufficient induce- 
ment to the arrangement in question, considered merely 
in relation to himself. By it, he obtained a further time 
to pay the money, and thus relieved his body and goods 
from an execution, in addition to the satisfaction he de- 
rived from relieving his sureties. The principles of 
equity which apply to and decile this case, were settled 
by the unanimous opinions of this court in the case of 
Croughton and Duval. In that case it was unanimously 
admitted, that where a creditor agrees with his principal 
to stay execution or forbear the recovery of his debt, with- 
out the consent of the surety, whereby he may be injur- 
ed and deprived of his remedy by a bill of qma timetf it 
is considered as a new contract, and compromise with 
the principal, by which the surety is discharged. This 
principle was again admitted and recognised by this 
court in the case of Ward v, Johnson (6 Mun. 6) and is 
entirely and emphatically decisive of the case before us. 
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There is moi^tchUiUm of diflfereiioe, in peint of priA- 
dphf between these cmses and the one before ns. My 
opinion therdbre is, to reverse the decrees and perpe- 
tually iiyoin the judgments. That however is not the 
opinion of the other two Judges* Their opinion is to 
affirm the said decrees and they are to he affirmed ac- 
cordingly. 



Tayloe v. Adams. 



A mortgage of land by a vendee, to secure the pa]rmeDt of the 
purchase money due by his vendor to the prior vendor, by agree- 
ment between all the parties, is a waiver of the general lien, which 
but for such mortgage, the intermediate vendor would have on the 
koidy to secure to him the payment of the purchase money. 



A Bill was brought in equity by Adams, against j^^ ^^, 
Peter and Carter Beverley, to compel a specie perform- 
ance of an agreement entered into with Peter Beverley; 
or to subject the Clorerdale furnace and some adjoin- 
ing lands to sale, for the purpose of raising the purchase 
money agreed to he paid by Beverley to Adams. 

It appeared, that Peter Beverley had not executed the 
bonds which he had covenanted to execute jointly with 
Carter Beverley, and tiiat a considerable portbn of the 
purchase money was due for the Cloverdale furnace. 
And the Chancellor decreed a sale of as mvch of the 
land,&c«, as should be necessary to raise the moi^y due. 

In this state of the case, Tayloe filed a petition, prajr*- 
ing an iiyunction to arrest the execution of the decree. 
He stated, that the furnace, &c. was originally sold to 

VOL. I. 42 
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Adams by Breckenridge; and that Breckenridge took a 
mortgage on the land, &c. which was not recorded. That 
Adams afterwards with the knowledge and consent of 
Breckenridge, sold the land thus purchased of Brecken- 
ridge, and another small tract not mortgaged to Breck- 
enridge to Peter Beverley, The conveyance to Bever- 
ley was immediately from Breckenridge, who then took 
a mortgage from Beverley to secure the payment of the 
purchase money, w hich he had not received of Adams. 
Peter Beverley then, with the knowledge and consent of 
Breckenridge, sold the land, &c., to his brother Carter 
Beverley; and with the consent and privity of Brecken- 
ridge whose money was yet unpaid, the land was now 
mortgaged to him by Carter Beverley, to secure the ori- 
ginal purchase money and interest. Tayloe bought of 
Cai'ter Beverley with the knowledge and consent of 
Breckenridge, and had paid to Breckenridge the w^holc 
amount due him for the purchase* Carter Beverley it 
was alleged was insolvent, so that Tayloe had no effec- 
tual recourse against him; and that Adams' lien was lost 
by his transactions with Beverley and Breckenridge. 
The Chancellor granted the petition. 

Adams on the contrary insisted in his answer, that 
Tayloe was a purchaser pendente litCj and that the ori^n- 
al decree bound him. 

At a subsequent term the petitioner Tayloe was per- 
mitted to come in as a defendant, and to answer the ori- 
ginal bill. Depositions were taken; among others that 
of Breckenridge, which was excepted to for his incompe- 
tence^ on the ground of interest. This objection was 
overruled; and the Chancellor considering Tayloe as a 
purchaser pendente lite^ and so bound by the former de- 
cree; and that he must be taken to have had notice, be- 
caofii^ his agent in making the purchase, Breckenridge, 
had Actual notice of the debt due to Adams by Bever- 
ley, and that it was for the purchase of the land, &c in 
dispute^ that against Peter Beverley^ Adams had a lien 
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«n the land, which followed it wlien it came to Tayloe's 
hands; dissolved the injonction^ dismissed the petition^ 
and Tayloe appealed. 

Roane, Judge. 

The court is of opinion that as it is alleged by the ap- 
pellant, is not denied by the appellee, and is moreover 
proved by the testimony, that a mortgage was given by 
Peter Beverley to Breckenridge a creditor of the appel- 
lees, for a part of the debt due by the said Beverley to the 
appellee; that mortgage amounted to a waiver of the 
general lien existing upon the land under the sale of the 
same by the appellee to the said Beverley, on the authori- 
ty of Bond V. Kent(a) and other cases on the same sub- 
ject. The decree therefore is reversed for want of equity; 
except so far, as it prays for personal relief against 
Peter and Carter Beverley. 

(«) 2 Vem. 380, see the note to Chapman v. Turner. 1 Vem. 267- 

Heporter, 



Lee V. Cooke's Ex'op. 



Trespass for the mesne profits of land recovered in ejectment agfainst 

A. lies against his executor. 
The 64 § ch. 104, Rev. Code, is an extension of the 4th Edw. m. ch. 

7y €le bonU aaportatif. 



June 20th, 
1821. 



Lee brought trespass to recover from Cooke the. 
mesne profits of a tenement which he had recovered- in 
ejectment. After the issue was made up, Cooke died; 
at a subsequent term^ his executors appeared by attor- 
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nej, and tbe cause waft continiied. And at the term 
next enmiini;, ^ cause was directed to be struck olTthe 
docket; the court thinking the action abated by the 
death of the original defendant. A supersedeas was ob- 
tained from the court of Appeals. 

The authorities which were relied on in argument^ are 
so felly stated in the note(l) 1 Saund. £16^ by Wil- 
liams, that 1 shall only refer to that book. 

Roane, Judge. The court is of opinion that the 
action in this case being brought for the profits of the 
appellant's land, converted by the testator of the appel- 
lee to his own use in his life time, as well as for the tres- 
pass by which the property was so converted; and being 
witiiin the equity of the 64th section of the statute cb. 
104. 1 Rev. S90f which section is an extension of the 
statute of 4 Edw. III. ch. 7, de bonis asportatis, to em- 
brace actions brought against, as well as those brought 
by executors and administrators; the said action so far 
at least as regards the profits, did not die with the tes- 
tator; but survived against his executors; and there is 
error in the judgment abating the action; the judgment 
is therefore reversed with costs, and the cause remand^ 
ed for farther proceedings. 
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Dempsey v. Lawrence. 



The cbanceiy as well as the common law courts have jurisdicUon in 
miits of paupers for freedom; and will on a case proper for a cotirt 
of equity* appoint counsel to prosecute for the pauper &c. 



Dbmpsst was bom the slave of one David Wallace, J*"*^ ^^^• 
and descended to his son William. He hired himself of 
bis master William Wallace, and having accumulated 
the sum of Si 00, agreed to pay it, and 22U0 more 
at a future day to his master, provided be would eman- 
cipate him. The proposal was accepted. After it was 
accepted, Wallace insisted that Dempsey should find 
some one to be surety, for the payment of the S^OO; one 
Bacon agreed to become bound for the payment, and ex- 
ecuted bis bond to Wallace. In this state of things, one 
Lawrence took the place of Bacon, agreed to pay the 
S200, and Dempsey was to be bound to bim for it. This 
arrangement was made in concert between Bacon, Wal- 
lace, and Lawrence. Dempsey paid the money to Law- 
rence by instalments. Lawrence tiien went to North- 
Carolina, and promised Dempsey if he would go with 
him be would emancipate him. Dempsey went and re- 
mained two years: returned and lived on a piece of land 
adjoining Lawrence, always acting as a free man. Law- 
rence died, and his widow claimed Dempsey as a slave, 
^fhe bill prayed, that all persons be injoined from molest- 
ing or selling the plaintiff as a slave; and that the widow 
<tf Lawrence, be decreed to execute a deed of emanci- 
pation. 

The defendant (the widow of Lawrence) never answer- 
ed the bill, and Dempsey's counsel asked a final decree. 
Chancellor Nelson was willing to continue the injunc- 
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Jxm iioUf until Dempsey could assert his freedom in a regu- 

^^^^^^^^ lar manner^ in a court of law; but it being insisted that 

Dempsey lie should make a final decree^ he dissolved the injunoi» 

. ^ tion and dismissed the bill: and an appeal was taken. 

M Robinson for the appellant; no counsel for the ap- 
pellee* 

It is unnecessary to enquire whether a court of equity 
would or would not enforce the agreement between 
Dempsey and his master, tliough great and unusual merit, 
and money besides were the consideration. In England, 
such a contract by the rules of the common law would 
have insured to a villain his freedom. 1 InsL Lib. 2 
sect. 204. 

It is sufficient to observe, that this agreement was soon 
changed into another, more eflfectual in law for Demp- 
sey, by which Wallace transfered Dempsey to Bacon, 
in trust, to be emancipated in a certain event. After 
this. Bacon having the legal right to Dempsey transfer- 
ed him to Lawrence in trust, also, for the same purpose. 

There appears to have been no writing to this effect: 
but the fact appears, by oral evidence, and slaves may, 
like other chattels, be transfered by delivery. 

But admitting that there had been no trust, and that 
D. had been absolutely the slave of Lawrence, Dempsey 
is nevertheless entitled to freedom, in consequence of 
being brought by Lawrence from North- Carolina to Vir- 
ginia, contrary to the act of 1792. Vid. Fir. L. Edition, 
1803. Vol. I. p. 191, sec. 36.(o) 

The right of freedom, prima facie acquired by a slave, 
brought into this state, contrary to the act, can only be 
obviated, by evidence shewing, that the oath, pi-escribed 
by it, had been taken, or by circumstances authorising a 

(a) This ground is overruled as to the present case by the tu- 
tliority of Murray w. M*Carty, and Barnett v, Sara. See ante, p. 232. 

JRep. 
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presumption, that it had. Fid. 5 Munf. 542. Garnett Jn« 
r. Sam and Pliillis. v^^-n^-^^ 

The cause was certainly in a situation enabling and Dempscy 
requiring the court below to decide the fenly important 
point in it, to wit, Dempsey's right to freedom. 

1st. Because the only adversary right was that set 
up by the appellee. 

2dly. Because, if any other right existed, in any other 
person that person not being a party to this suit would 
not be bound by a decision in it. 

3dly. Because, in suits for freedom, where essential 
justice can be done, the court ought not to adhere to 
sti'ict form. 2 Calt^ 350. Pleasants r. Pleasants, 1 
Hen. ^ MunJ. 134. Hudgins v. Wrights. 

An account, as prayed for, ought to have been direct- 
ed. A person, illegally holden as a slave, ought, upon 
recovering his fi*eedom, to recover the profits of his la- 
bor. This seems to be a legal consequence. 

The case of Pleasants v. Pleasants does not decide, 
that a person, held as a slave shall not upon recovering 
his fi'eedom recover the profits of his labor whil^i so de- 
tained. It only decides, that, under the circumstances of 
that case, such profits were not recoverable.* 

Bt the Court. The court of Chancery had juris- 
diction of the case, and might have proceeded to a final 
decree, after the proper preliminary steps; it might have 
assigned counsel, to tlie appellant, and have conformed 
to the other provisions of the act, prescribing the mode 
ef conducting suits for freedom.(6) The decree is there- 
fore reversed, and the cause is to be sent back to the 

* The Reporter is indebted for this argument, to the coon* 
«el who delifercd it; who oblig^n^ly drew it up as it b now printed, 

(6) Ch. 134. 1 Sev. Cfd^. 
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J^ Chancery court of Williamsburg, with directioiM to the 
^^.^^^ court, to appoint counsel for the appellant, and to pro- 
ceed to a final 4ecree on the merits. 



Overseers of the Poor, of Richmond 
County V. Tayloe^s adm'r. 



A charity for the benefit of the poor of a parish given in trust to the 
minister and vertiy; when there ceased to be either, was rested in 
the overseers of the poor for the parish, by the act of 1805,(a) and 
they may recover the charity in equity. 

The testator leaving the mode of investing the fund to the discretion 
of the trustees, a court of equity should not interfere by directing 
the manner of investment. 



June 18th. John Tatiob, by a will I'ecorded in July 1779, gave 
a charity to the poor of Richmond county in these words, 
^< I give to the minister and vestry of the parish of Luneii- 
*^ burg, and their successors the ministry and vestry of 
« the said parish, 500L sterling; in trust, for the use of 
f* the poorest inhabitants of the said parish, being honest 
^' people; to be let to interest on good land security, or 
** otherwise, so laid out, that the interest or better pro- 
<< fits thereof, be distributed with equity and justice by 
<< the minister and vestry aforesaid, among the poor 
<* aforesaid, every year, at the lower church of the said 
^< parish on restoration day, &c., this legacy to continue 
« for ever/' The trustees continued to distribute the 
chaarity until the year 1799, after which there was nei- 
ther minister nor vestry in the parish. The bill recited 
the several acts of Assembly on the subject of the Prot- 

(a) 2 i?ev. 268. 
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estant Episcopal church, and relied particularly on that 3m 
of 1805, by which all donations for charitable purposes v^;,^-^ 
made to vestries in parishes in which there had ceased oreraeers of 
to be vestries, should devolve on the overseers of the poor *^^,w^d^ 
of the said parishes; and should be managed by them for jpfniufil^ '^. 
the objects of the original trust TayToc's 

The Chancellor on bill and answers shewing this case, 
decreed the administnitor de bonis non of Tayloe, to pay 
500L sterling at an exchange of 36 per cent advance, in 
current money, with interest at 5 per cent* from the 29th 
May 1799f to the plaintiffs: and directed the overseers, to 
vest it in stock of the bank of the U. States, or in one of 
the banks of Virginia, as they thought best; and to ap- 
ply the annual proceeds, to the relief of the poorest in-: 
habitants of the parish, being honest people."^ 

Roane, Judge. The decree is erroneous in directing 
the appellees to vest the sum in bank stock, instead of 
leaving them at liberty to let it out on good landed se- 
curity, or otherwise at their discretion, pursuant to th^ 
will of the testator. It is therefore reversed, and re- 
manded to be reformed pursuant to these principles; with 
costs to the appellees, as the party substantially pre- 
vailing. 

* This like many other cases reported, was argued before a report- 
er was appointed, and no notes of the ar^^uments were taken. 
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Miller v. MXuer. 



Assigning special causes for demurrer does oot make a demurrer spe- 
cia), which is in its nature general. 

Not adding the joinder in demurrer, is npt an available error in an 
appellate court, after argument, and a decision on the demurrer 
in the court below, 
, In actions on appeal bonds, this court will not conuder either judi- 
cial errors, or clerical mispnsions. in the court below, occurring in 
the original suit, and in which there has been an acquiescence, by 
the parties not appealing to correct them. 

Oct. 20th. MiLiiBR brought debt against Beverley, M<Luer, and 
Hiorty in the Superior court of law for Rockbridge coun- 
ty, on a supersedeas bond, given by them jointly, to 
Miller, for the successful prosecution of the supersedeas 
to a judgment, given in the county court of Rock- 
bridge &c.with the usual condition annexed. 

The suit abated as to Beverley and Hiort, on a return 
of their being no inhabitants. 

The breach assigned was, that the Superior court was 
of opinion there was no eri-or in tht judgment of the 
county court; and on the 15th April 1812 *f adjudged?^ 
that it should be affirmed: and that Miller should recoy- 
er of Beverley his damages, at 10 per cent, and his costs. 
The clerk by mistake omitted to record the judgment as 
to the 10 per cent damages; and at a subsequent term 
the court permitted the entry to be amended. 

At the September term 1813, the defendant pleaded 
that he had not broken the covenant: in 1816 the defend- 
ant had leave to withdraw this plea; he then craved 
oyer of the appeal bond, and of the record of the court 
in which the judgment was examined, pleaded nosuchrec- 
ordf and demurred to the declaration. There were five 
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causes of demurrer speciically assigned: one was, that 
tlie Superior court in entering judgment on the superse- 
deaS) used the words «Hherefore it is adjudged/' instead 
of "therefore it is consi4ered.** There was no joinder 
in demurrer. The court nevertheless proceeded to give 
judgment on the demurrer^ against the plaintiff; who ap- 
pealed."*^ 

By the CouRT.f This case was decided in the Su- 
perior courty on a demuirer to the declaration, which 
was sustained. Although causes of demurrer were as- 
signedy yet it was, in fact, and in its nature, a general 
demurrer. The declaration, which was on an appeal 
bond, set out the condition, the judgment of affirmance, 
with ten per cent, damages; and makes profert of the 
bond. It goes on further to state, tliat though the judg- 
ment of affirmance gave ten per jcenU damages, accord- 
ing to law, yet the clerk, omitted, hy mistake, to enter 
up the judgment accordingly: and that this omission was 
afterwards corrected by the court. Oyer was craved 
and granted of this record; and of course it became a 
part of the declaration: and the question on the demur- 
rer was, whether the plaintiff could sustain his action, 
on such amended judgment? 

Considering it a general demurrer, therefore, it was 
propefly received. Another objection, however, was 
taken, that there was no joinder in demurrer. This ob- 
jection comes too late. The demurrer was argued by 
both parties, and the reason of amending this defect is at 
least as strong, if not stronger, than in the case of the 
want of a similiter to a plea. By amending in that case 
it is said, "the court only make that right, which the de- 
^* fendant himself undei*stood to be so, by going down to 
*< trial.'' 

* The Reporter not being present at the argument cannot unfortvu 
nately giie even a sketch of the course it took, 
t Cabell absent. 
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As to the merits. Objections are taken as to want of 
technical form in the original judgment of aflBrmance: 
the word, "adjudged/* instead of the word, "consider- 
ed*' by the court, is objected to. So too as to the form of 
the amending judgment. That judgment is also objected 
to as a nullity, because the error complained of was not 
a clerical error, amendable on motion, as the judge de- 
cided; but an error which could only be corrected in an 
appellate couH. I arii not prepared to say whether ei- 
ther of these objections would have availed Beverley, 
who was the surety to those proceedings, and the princi- 
pal in the appeal bond in this case, had those proceed- 
ings been bi*ought before us for correction; but I have 
no hesitation in sayings that we cannot reverse or nulli- 
fy them in this suit. 

Until reversed by proper authority, the Superior 
court of law, and this court when revising its judg- 
tnent, must consider those proceedings as regular, and 
as obligatory on the parties, as if they had been affirm- 
ed in this court. Had they been so affirmed, the amend- 
ing judgment would have relation to, and be in law con- 
sidered as part of the original judgment of affirmance^ 
and the plaintiff t:onsequently entitled to maintain his 
action. 

For these reasons I think the Superior court of law 
erred, in sustaining the demurrer in this case, .which 
ought to have been overruled. That judgment must> 
therefore be reversed with costs; the demurrer overrul- 
ed, and the cause remanded for further proce^in'gs to be 
faad^ 
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JPHB 

1821. 

Austin's Ex'or v. Jones. 



in detinue, the July having found for the plaintiff the slave mentioned 
&c.; but that she had died since the suit was brought, the court 
must nevertheless give judgment for the slave or for her value; the 
death not being put in issue by plea ptda darrein continuance. 



AusTiN^s executor brought detinue against Jones, for June l^. 
sevei*al negro slaves by name, and of specified value; 
among them was one called Beck; the defendant plead- 
ed non detineL There was a verdict for the plaintiff; 
but the jury found also, that Beck who w as included in 
the first part of the verdict, died after suit brought and 
no damages were given. The court gave judgment for 
all the slaves but Beck; of her, no mention was made in 
the judgment. The plaintiff appealed. 

Danielf for the appellant 

The fact and legality of the detention constitute the 
essence of this action. If the defendant wrongfully with- 
hold the property when the action is brouglit, nothing 
will discharge him from the necessity of delivering it, 
or"the alternative value. The death of the slave dis- 
pensed with the delivery of the specific thing, bcciuse it 
had become impossible; but surely not with paying the 
value, which was as practicable as before; and which the 
defendant made himself liable to do by the unlawful de- 
tention. 

If A. take goods of C, and B. take them of A., C. 
shall have his action against either at his election; be- 
cause both have damnified C. by the taking.(a) Also^ 

CaJ 1 Sid, 438. £ac, abr. "Detinue" A. 
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Jimv in detinue for charters, if it be found that the defendant 

1821. 

s,^^.^^^^ has burnt the charters, judgnmnt shall not be given for 

Austin's cx'r the charters, because they cannot be delivered, but for 

, ^ the value of the land.(M In thefii*st case cited, the par- 
Jones^ « , , ' r 

ty lost the power of delivery involuntarily; and in the 

second, the destruction of the property, is no excuse for 
not paying the alternative value. The case before us is 
the stronger, from its being that of an executor; who is 
required to have the property of the testator appraised, 
and to sell or distribute it according to the condition of 
the estate: he could do no one of these things while the 
property was detained in the possession of another: and 
he who wrongfully detains, must take all the consequen- 
ces of his illegal act. 

Stevefisoiif contra. The position of the counsel as to 
burnt charters is not law; and it is said in Rolle, to 
whom we are referi'ed for its support, that the contrary 
was ruled 17 Edw. III. 45, b,(c) But if it were law, it 
would be inapplicable to this case, because detinue for 
charters is a mixed action, savouring of the real, and in 
such cases, thei«e must be damages found where the char- 
ters are lost;((f) but not in this form of action; in ires-- 
pdss for burnt deeds, damages may be recovered, while 
in deHntie there can be no recovery but of the specific 
thing.(a) 

• There could not be judgment for the dead slave on the 
general principles of the action. The distinction be- 
tween detinue and trover^ is, that the foundation of deti- 
nue is to recover the thing individnOf and the gist of the 
action is the detainer: trover is for the conversion, or 
destruction of the thing; if detinue can be sustained 

CbJ Bac, abr, «*Detinue" B. Rol. abr. 607. 

CO 2 Rol. abr. 607. 

CdJ 5 Comyns dig. 666. SaviUe 29. Vinery abr, «*Detiilue," 

fej Mrooh't abr, ^'Cbartres de teire,'' 
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where there is a destruction after suit brought, why not •'vn 
where there is one before suit? and then the action will ^^^.^^^ 
be superseded by trover and trespass. In detinue, the Austm's cx'r 
ralue must be assessed at the time of trisdf rf) not when ^' 
the suit is brought^ but at the time of this trial the slave 
was dead; and was consequently of no value. 

If it be said that the slave might have come to her 
death by the misconduct of the defendant, tlie answer is, 
that he would in that case be answerable in another form 
of action. That there may be verdict and judgment for 
property which accidentally perished after suit brought, 
is rendered more questionable by the fact that there nev- 
er was a pretence to such a right before this case, nu- 
merous as the actions of detinue have been in Virginia. 

CoALTER, Judge.* The appellant bought an action of 
detinue, in the Superior court of law for Hanover county, 
against the appellee, for a negro woman slave, named 
Beck, of the value of S400, and for her two sons, Paul, 
of the value of S400, and John of the value of gSOO. — 
The Jury found for the plaintiff the negro Beck, of the 
value of $475, Paul of the value of g375, and John of 
the value of g300. They then proceed in these words: 
« We further find the said negro woman Beck, has de- 
parted this life, since the institution of this suit, to wit, 
during the present year." They do not find any da- 
mages for the detention of either of the slaves. 

The court gave a judgment in the usual form, for the 
negroes Paul and John, at the bottom of which judg- 
ment is this entry: "No judgment being given for the 
negro woman named Beck in the declaration mentioned, 
or her value, the Jury having found in their said verdict 
that she has departed this life, since the institution of 
this suit, to wit, during the present year.*' To this 

judgment a supersedeas was awarded. 

* 

C/J 1 Ben, a M. 54, • CabeU absent. 
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J<^^x J, at first, was inclined to be of opinion, that the Jury 

s^^.^^^ had a right to find the slave Beck for the plaintiff; and 
Austin's exV to fix a nominal value at least; and although they had 
J ^' fixed a real value in their verdict, yet there being no mo- 
tion for a new trial, on the ground that the value was 
too high, tliis court might presume it was well ascertain- 
ed, because the defendant may have sold her for g475; 
although dead, she might be considered, as between these 
parties, to be of that value, and consequently that the 
court could give judgment for her, so that the plaintiff 
might recover her value so ascertained. Had I been 
confirmed in this opinion, then I should have been for 
reversing the judgment; and would either have concur- 
red in entering a judgment for Beck, of the value fixed 
by the Jury, or I would have sent the cause back, witk 
liberty to the appellee to move the court for a new trial, 
in order that it might be seen whether there was any 
sucli reason, as above supposed, for valuing a dead slave 
at 8475. If I could have so sent it back, justice T think 
would have required me to do so; not only because this 
is a new case, unsettled by any of the courts; but because 
the Jury, in the first part of the verdict, having found 
this slave for the plaintiff as though she was alive, may 
have thought it was their duty to value her, as if alive; 
and I think it but right to presume, that no such reason, 
as above supposed, for assessing the value even higher 
than that laid in the declaration existed, because the 
court refuse to give judgment for that value, or to say 
any thing in relation to it which could induce such a 
supposition. 

I had at first doubted, whether it was not error for the 
Jury to find a greater value than that laid in the declara- 
tion; but I find it otherwise settled in Bigger's adm'r v. 
Alderson,(^) in which case the court also expressly says, 
the valni is to be fixed at the time of the verdict. Why? 

CgJ lff.UM,S4. 
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becaose the value may have increased, even beyond the J^» 
plaintiff's own estimate when he sued; in fact ttie court ^^.^^1^^ 
tbere say, it is not important that the value should be Austin's es*r 
laid in the declaration (I {n'esume this is intended after .^'^ 
-verdict) because the Jury are to fix the real value at the 
time of the verdict But if they are to give the plaintiff 
the increased value at that time, they cannot take an an- 
terior date, so as to fix a greater value on the defendant, 
when he cannot go back to an anterior date so as to es- 
tablish a less value. On further reflection and considera- 
tion however, I have come to the conclusion, that in the 
case of tibe death or destruction of the property, there 
can be no verdict or judgment for the specific liiing; but 
that the regular course would be, for the Jury, in res- 
ponding to the whole issue, to find property in the plain- 
tiff, and damages, if any, for the detention, and the 
death or destruction of the property, since the suit, in or- 
der to shew why the value was not assessed; and the 
judgment will be for those damages only, and the costs. 
If great profits had been received either by a sale, great 
hires, or otherwise, by the defendant, I incline to think the 
Jury might give damages for the detention, according to 
what the defendant had actually received; but as to the 
value, the time of ascertaining it, is correctly laid down 
in tlie case in this court above referred to; aad that 
nothing could justify finding any value as to property 
dead or destroyed by act of Gk>d. Even in case of des- 
truction by act of the party, the Jury can only give re- 
dress by way of damages for detention, or privation of < 
property; for they cannot say that property dead or des- 
troyed is of any value. 

Suppose the slave had died five years before the ver- 
dict found, the suit having depended a long time, and the 
Jury were asked to assess hires, or damages, for the de- 
tention to the date 6f the verdict Could not the defend- - 
ant shew that, no ^uch hires had been receiv^;.for that 

vol. I. 44 
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Jv^ the negro was dead? But say she was not dead, but that 
^^^.^^^.^^ five years before the verdict she had, by the visitatk>n of 
Auftin's ex'r Crod, fiecome^ and had remained eyer since a confirmed 
Jones, n^^wi^c, and a perpetual expense; would full hires accord- 
ing to her anterior value be given, down to the date of 
the verdict? Could he not shew this also as to her value? 
or must the Jury find her value as before that visitation? 
We are not at liberty nor are the Jury, to speculate on 
the chances that she would not have died, or been thus 
visited, had sTie not been detained from the plaintiff, oi" 
that he might have sold her and laid his money out in 
other slaves, or lottery tickets, and thereby gained great 
profits. The whole injury which the law supposes the 
party to have sustained, down to the verdict, is the rea- 
sonable profitsL to that time: he is t^ be retributed that 
far, by way of damages for detention, and to recover 
back the property or its value at that time; if the slave 
has grown up and become very valuable at that time, 
then farther to detain, is doing an iiyory to that aroomfit; 
and if the property is not delivered up, the party is re- 
tributed for that value or injury by the judgment; if 
she has become old and infirm, her hires have been di- 
minishing from year to year, and her value now is jSlO, 
ttioQgh it was an hundred when the suit was brought. 
Their hires down to the verdict retribute the party for 
the injury of detention, and the slave or her then value 
compensates the whole injury. This is the injury com- 
plained o£ The slave or her value is asked in the de- 
claration and given by the judgment, and damages for 
the detention are also to be settled at the trial. The 
plea puts these matters as well as the title of the plain- 
tiff in issue. If the title only is found for him the verdict 
is not sufficient to authorise a judgment in the case^ ua« 
less it also appears by the verdict that the value could not 
be assessed. It *is as necessary so to assess the value, 
and damages for detention, as to assess damages in as- 
sumpsit, where the plea of iton assumpsit denies as well 
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the whole debt, as the particular amount or damages ^^^ 
claimed* The value and damages are equally within ^^.^^^ 
the issue in this case; and evidence is as necessary to as- Austin's ex'r 
certain them to the Jury, as to prove the same due in ^ 
assumpsit^ and the defendant is equally entitled to shew 
that they are less than claimed, in this case as in that* 
The plaintiff proves the value of the slave, or the .value 
of her labour at one time; does this preclude the de- 
fendant from shewing she was not worth so much at that 
time? Surely not. >yill he be denied the right of prov- 
ing that she was worth less at a subsequent time, and be- 
fore tl^ verdict? Surely not: unless the plaintiff has 
the privilege of fixing the time when she shall be valued: 
but the law correctly fixes that time at the date of the 
verdict. Suppose she had not been dead at the time of 
the verdict, but both her arms had been amputated, could 
not the defendant give this in evidence on tlie enquiry as 
to her value? 

But it may be said, the jury cannot find that she is 
dead, for if so the;^ could give no value, and this would 
be to abate the suit; for if a plaintiff was to sue for a 
slave, and state in his declaration that she was dead, a 
demurrer would lie. Adniit the last proposition to be 
true, yet the death of the slave after the suit could not be 
pleaded in abatement or bar, any more than payment of 
an account or any part of it, after an action of assump- 
sit brought, or the delivery of property after detinue. 
The plaintiff will recover his costs, and also any dama- 
ges the jury may assess, and such matter will come out 
on the general issue, which general issue involves, as 
before said, the just retribution to which the plaintiff is 
then entitled, under tiie claim in his declaration. But 
the verdict is for Beck, of the value of S475. If this 
value has been ascertained, as the law says it should be, 
at the time of the verdict, on what principle could the 
jury find that though she was dead, she was worth ibat 
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^tnn sum? Is not such verdict upon its Cace nuunifi^tly re- 
y^^.^^,,.^^ pngnant and void? 

Austin's e$^ The action of detinue is little used in England, and we 

. ^' must be governed by general principles, and by analogy 

to the redress given for similar injuries; and also by 

considering^ the rights of the defendant after judgment 

in this particular action. 

It is laid down in one ca$e> that in detinue for charters, 
if the issue be upon the detinue, and it be found that the 
defendant hath burnt the charters; the judgment shall 
not be for the charters, for it appears he cannot have 
them, but he shall recover the value of the land in dama- 
ges. (^A J But the jury found the non-existence of the 
thing sued for. Regularly the judgment must be for the 
thing sued for, if to be had; if not for the value; but as 
the verdict shewed the thing was not in existence, though 
by the act of the party which might have done injury to 
the value of the land, yet no judgment could be entered 
for it; the law will not do a vain thing. Here also, and 
that too by the act of God which prejudices no man, the 
thing no longer exists, and yet I am asked to enter judg- 
ment for it. 

But the defendant has a right to deliver the property, 
and is not bound to pay the value.(t) If then, we have 
a right to enter a judgment for a dead negro, he must 
have a right to deliver tlie corpse, otherwise he is de- 
prived of the power thus to discharge himself. Surely 
he could not deliver the corpse; and yet that is the thing 
for which we must give judgment on this verdict We 
cannot expunge that part of the verdict, though we may 
set it aside as repugnant, and grant a new trial. But 
trover will lie, although the property be dead, because 
the time of tlie conversion gives the date to which the 
action relates; and the very conversion may cause the 

(A) JRol. ab. 607. Ba. ab, title «a)etinue," letter B. 
(0 Ut^or^. Vad, Mtcum^ 416. iTWw. 646. 
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fteath of the propcrty.(fc) The recovery in that action J«wi 
amounts to a sale of the property at the time of the con- v^^p^n/^i^ 
version^ and vests the property in the defendant, (^{^ Austin's exV 
from that time, so that if he has sold it even pending the j^^^, 
suit, or before, and the plaintiff never gets his damages, 
he cannot bring detinue against the purchaser. But in 
case of detinue, the property is never transferred, until 
the alternative value is received. It continues tlie pro- 
perty of the plaintiff at the time, and after judgment, 
and therefore. In this case, if we can suppose pi*operty 
in a dead slave, she was the plaintiff's property at and 
after the judgment. She was certainly his property 
when she died. How then can she have died the proper- 
ty of the defendant? If she died the plaintiff's property 
can the defendant be compelled to pay for her, as though 
she were in full life, and thereby acquire title to her? 
^ill the law compel him to purchase a dead slave at 
S4r5, when it will not compel him to purchase her, at 
that price, if alive, but would allow him to continue the 
property still in the plaintiff by delivernig her to him? 

So too in trover, if the conversion consists altogether 
in a refusal to deliver on demand, and the thing is then 
-dead, or had been forcibly taken away from the defend- 
ant, no action will lie.^mj And even in trover, the 
party may discharge himself by the delivery of the pro- 
perty, and damages will be assessed accordingly; but this 
must be done at, or before trial, and by the assent of 
the court; if he cannot do this, he must stand to the loss, 
as the conversion is the gist of the action.(n) 

• The most I could do in this case, would be to set aside 
the verdict as imperfect and repugnant on its face, be- 
cause it asseses a high value for a slave who is found 
to be dead: with instruction to the court to direct tlie 
jury, that if they find property in the plaintiff, but that 

C*) Ba.4iir. Trover, D. E. fO ^' A. Str, lOTS. 

(fw) Ba, air, Troyer, B. G. 8. C^J Eip, JV. P. 596. 
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^^ the slave is dead, they must find this last fact specially, 
^^^..^^^^^ and in that case, only find such damages for the deten- 
Auatin'sei'rtioB, as the plaintiff may btfratitled to, according to the 
Jo^s. •vW^n^^e. 

Brooks, Judge. The question, in this case is, 
wlietber the finding of the Jury, that the slave Beck 
died after the institution of the suit, is to deprive the 
plaintiff of his judgment for her value. A connect de- 
cision of it will depend on an accurate view of the nature 
of the action, and the pleadings. The object of the action 
of detinue, is, to recover the specific property detained, 
or its value, and damages for detention; it is like trover, 
an entire action^ judgment for the defendant is a good 
bar, in an action of trover, for tlie same thing. So, a 
judgment in trover gives the property to the defendant, 
and is a bar to an action of detinue. It is not denied, 
that the destruction of the property, before trial, is no 
defence in the latter action; in that action, the question 
is, to whom did the property belong at the time of the 
conversion? and its object is, to recover the value there- 
of in damages. The action of detinue is only a broader 
acticm; substantially, it is the same, with the addition, 
that the specific property may be recovered, if to be had, 
and if not, the alternative value and damages for deten- 
tion. 

The alternative is given, to meet the accidents that 
may happen to the property; which, in trover would be 
an unavailing defence. The latter, in England, is most 
frequently resorted to, because of the wager of law, which 
would defeat the action of detinue. Under our law, 
that objection to the action of detinue does not apply; and 
it is a valuable remedy, particularly in relation to pro- 
perty in slaves; and would be abandoned, if the de- 
struction of the property was to defeat it: the action of 
trover would be preferred. 
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According to the form of the action of detinue, alfo, it J«n 
cannot be maintained for the hire of tlie property ^ and ,^^^^,^ 
damages for its detention only. In bo^ actions theAwtin'sM^ 
value of the property must be recovered or nothing: so ^^^ 
that in this case if the death of the slave is to avail, the 
judgment must be for the defendant as to her. No ex- 
ample can be shewn, of a judgment in detinoe, for a per^ 
sonal chattel, in which value is omitted. The case from 
RoUe of charters, has very little application. The ac- 
tion for charters is a mixed action; it partakes of the 
realty, there may be summons and severance. In de- 
tinue for a chattel a capias lieth; not so for charters.(a) 
But even in that case, the judgment was for the value of 
the thing, which was substantially the object of the suit 
In the absence of all direct precedent, therefore, I infer, 
even from that case, that no judgment can be rendered 
in detinue, omitting the value of the property in contro- 
versy. An omission, to find the value of the slave Beck, 
in this case, by ttie Jury, would have rendered the ver- 
dict imperfect, and no judgment could have been giv^ 
on it, for hire and damages only. 

The finding then by the Jury, that the slave Beck was 
dead, was irrelevant to the issue; otherwise, a A^erdici 
for hire and detention of the property, would be a perfect 
verdict, on the principle, that whatever a Jury may find 
on a special verdict, they will be presumed to have 
found in a general verdict, if that verdict is questioned. 
So much for the nature of the action. 

The pleadings, generally, are the best tests of the law. 
The plea of nan detinet traverses the allegations in the 
declaration, and puts it upon thepIaintifi*to prove them* 
As to the possession in the defendant, that need only be 
proved, either at the suing out of the writ, or at some 
time before. In the case of Burnley t. Lambert(p) that 
was the decision of this court. That decision excludes 

CoJ Co. Lit. 286. CPJ 1 ^o$h. 308. 
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i^ any other period; it is not incumbent on the plaintidT to 

y^^..,,^,^ proire possession in the defendant at any after period^ 

Austin's ex^r having iH*oyed property in himself, and possession in the 

Jones defendant at or before suing out his writ^ and value, the 

proof of the plaintiff is complete: and it follows, tiiat 

any negative proof by the defendant as to the possession 

after the writ, would be improper. 

But it is contended, that proof of the death of the 
slave relates to the value^ and not to the possession. Is 
it correct to say, that proof of the non-existence of the 
thing is proof of its value? Value is a question of plas or 
minus. The inquiry pre-supposes the existence^ of thb 
property, and possession in the defendant It goes to 
shew, tliat he was not in the possession of the slave fieck, 
at the time of the trial; that is, that he was not hi a con* 
dition to deliver her to the plaintiff, which is interdicted by 
the decision before referred to. The plea relates to the 
time of suing but the writ, or to some previous period as 
regards thejiossession, and not to a time subsequent, ac- 
cording to that decision. 

Proof therefore, that the defendant had lost the possea- 
sion, by death or otherwise, at a later period, was irre- 
levant to the issue; and the Jury l»aving found the fact, 
that finding is mere surplusage: the rule being that utiU 
per inutile non*oitiatur. For these reasons I think tlie 
judgment erroneous; that it ought to be reversed, and that 
judgment should be rendered for the value of the slave 
who died after the action was commienced. 

Roane, Judge. This was an action of detinue, brought 
by the appellant, in the Superior court, to recover three 
negroes, stated to be of separate and specified values. 
Among them is the negro fieck, stated in the declaration 
to be of the value of 2400. The damages are laid at 
21200. Issue was joined on the plea of non detinet In 
September 18ir, the Jury found "for the plaintiff, the 
negro Beck, of the value of 2475/' and the two othei^ 
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negroes^ at specified values, but find no damages. They J^ 
further find, that the negro Beck died << since the insti- y^-^^^ 
totion of this snit,'^ to wit, during the present year. The Austin's ex'r 
judgment in the Superior court was, that the plaintiff re- j^^^ 
cover the other two negroes, of the values respectively 
found, if to be had, and if not, their respective values; no 
judgment being given for Beck or her value, the Jury 
having found, that she died since the institution of the 
suit, in the present year. 

From this judgment the appellant obtained a superse- 
deas, to this court, and the question now is, whether the 
judgment aforesaid, as it omits to give a judgment for 
the negro Beck, be correct or not. That judgment as to 
her, can only be justified, by taking the date of tlie find- 
ing, and not that of the institution of the suit as the cri- 
t^on, as well in relation to the right, of property itself, 
as to settling its alternative value. 

This question is to be decided, as upon the present plead- 
ings. I shall enter, therefore, into no inquiry, whether 
the action will lie for a negro that is dead, at the time 
of the institution of the suit; or for one dying after the 
institution of the suit, and respecting which, the Jury are 
permitted by the pleadings, (if there be such a case,) to 
inquire into that fact, as at such posterior time, and at 
the date of the verdict. In order to simplify this case, 
too, I will consider this action as having been brought, 
only for the negro Beck. There can be no difference, in 
principle, between that case and Ihe one before us. 

It is a general principle of law, that the evidence, the 
pleadings, and the verdict, all have reference to the time 
of instituting the suit. Thus, as to the evidence, it was 
held in Ui JVunf 22. [Harrison v. Brook] that an award 
made after the institution of the suit, was not permitted 
to be given in evidence on the plea of non assumpsit. As 
to th^ pleadings, it was held in the case of Smith v^ 

▼01. J, 45 



Digitized by VjOOQIC 



354 Court aj Appeals of Virginia. 

iSf Walker(^) that the plea of the act of Umitatkms wa« bad 
s,^^^^^ for referring to the time of the plea, instead i>f that of 
Austin's ex^ the institution of the suit:(r) and a similar plea waa held 
JwiM. ^ ^ ^^^ ^^ '^ssJkt joined thereupon immaterial, in ttie 
case of Henderson v. Foote.(s) As to flie verdict, the 
case of Burnley v. Lambert(Q is more than an authority. 
It not only negatives the idea that the verdict relates to 
the time of its rendition, but asserts that it has relatioD^ 
as to the possession, to a time anterior to that of the in- 
stitution of tjlie action, namely, to t^ day mentioned in 
the declaration. It, therefore, goes beyond the point 
that I have occasion to contend for in the present In- 
stance, namely, that of the institution of the suit, and is 
a full and pointed authority. Mr. Marshall as counsel for 
the appellee, in that case, while he admitted that if the 
' property should pmsb, or be disposed of, afW the action 
was brought, the plaintiff might recover the aUeraative 
value, (which could not be the altemative value, as at 
the time of rendmng the verdict,) contended, that die 
- time of the institution of the action, and not a piior 
time, formed the criterion as to the proof of posseasion. 
He contended for this on the ground that the plea and de- 
claration were In the present tense, and therefore relat- 
ed to the time of the institution of tiie suit The court 
overruled this argument, by saying, that it provod tea 
much: fliat it wouh) equally prove that possession rnvst 
be shewn to be in the defendant, not only at ^e time of 
issuing the writ, but also at that of rendering the verdict. 
This decision, therefore, is a dear authority, that not- 
withstanding the verdict may, also, use words im ih» 
present tense^ they do not justify an inquiry into the fact 
of possession as at that time, but relate to the time put in 
issue by the pleadings. This idea is further ccnrroberatr 
ed by sieveral cases in this court. In tiie cases of N#w- 

(9) 1 Wath, 135. (r) Same in Backhouse v. Jones, 

(t) 3 CII&248. (0 1 ^tf«A.30a. 
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by*s adm'r v. Blakey(tt) and Elain v. Bass's ex'rs(r) J^ 
it was held, that a defendant may protect himself on the ^^^...^^^^ 
piea of non detinet by proof of five years possession of Austin's ei^ 
the n^roes^ before the emanation of the writ If a plain- j^],^ 
tlflTlies by, without bringing a sait, for more than five 
years, he is not permitted to recover, and the ^ve years 
vests a title in the defendant. But tiiis inference would 
be very unjust, in relation to a plaintiff who has commit- 
ted no la(Ae$9 but, on the contrary, has brought his suit 
within one month after he lost the possession, merely 
because the time of rendering the verdict was protracted, 
by the delays of the courts, and the management of the 
defendant, to a longer period than five years from the in- 
ception of tlie defendant's possession. 

Tliese principles, and these cases tiien, ckarly prove, 
that the Jury were limited by the pleadings, in this case, 
to the proof, of a possession^ as at the time of the insti- 
tution of the suit, and had no right to receive evidence, or 
find a verdict, toucliing the non-existence of that posses- 
sion, as at the time of rendering the verdict That was 
a point ulterior to the one made by the pleadings. It 
was not in issue, and therefore it was irregular to offer 
evidence in relation to it, or find it by the verdict. 

If the plaintiff could have foreseen, from the pleadings, 
that such evidence would have been offered, he might 
bave repelled that evidence, and the result might, as to 
the actual death of the negro, have been entirely different. 
"We can, therefore, not know this fact, in this case, and 
are to decide the case, as if it were not in the record. 
That fact is, in truth, not before us, which is precluded 
by the issue between the parties, and to which the evi- 
dence and vei*dict have been illegally and irregularly ex* 
tended. We are also to bear in mind, that although the 
negro is emphatically found to be dead, it is but little 
* more than finding, that she was not in the possession or 

(u) 3H,i^M. 57. (v) 4 Mm/, 30L 
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1821 P^^^** ^^ ^^^ defendant, at the time of rendering the ver^ 

^^^,,^^,^ diet. It is unimportant from what cause this want <j€ 

AiMn's ez'r possession proceeded, whether from the natural death of 

J<mi». ^^ subject sued for, or, (for example,) by wilful destrao- 

tion of it, by the defendant after the institution of ihe 

action. In the last case, it would scarcely be contended 

that the defendant should avail himself of his wrong, to 

defeat the plaintiff^s action, if this fact were even found 

by a special verdict 

If this evidence, tlierefore, ought not to have been re- 
ceived, nor the verdict extended to the present point, 
what is to be done in the actual Case before us? Tlie ver- 
dict in question is a general verdict, and not a special 
one. It is not a special one, because it submits no ques- 
tion of law to tlie decision of the court It is not a special 
verdict, for the further reason, that a Jury ought not to 
submit, in such a verdict, a matter which is not pertinent 
to the issue, and much less one which is entirely out of 
tiiat issue* (7 Bac 4.) If the issue relates to Hie pos- 
BessioD, as at the date of the writ, it is entirely foreign to 
that issue, to inquire thereof, as at the time of finding 
the verdict. 

This verdict, however, is not bad on account of it§ 
finding, also, this matter, which is not in issue in the 
cause, after having found the neg^ in question ^'forthe 
plaintiff." The finding of that which is within the issue, 
is not vitiated by finding that which is not. In such 
cases utile per inutile non vitiatur; and that which id not 
within the issue will be rejected as «urplusage, the jury 
having nothing to do with it. (7 Bac* p. 20.) Thus in an 
action of assumpsit against an executor, on a promise by 
his testator, and issue was taken on the plea of non as- 
S1imp»^^ the jury found for the plaintiff, but they like- 
wise found, that the testator was dead before the day on 
which the promise was alleged to have been made. The 
verdict was held to be good, and the last part rejected, 
^wi the principle of its being surplusage, and not within 
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the issue. (T Bac* 22.) In principle^ tbere is no differ- ^^vi 
^Dce between this case, and* the one before us. Again^ ^.^.^^-^ 
it is a rule, that if the jurj find one things which is con- Austin's ex^ 
trary to what is confessed in the pleadings, the verdict, jq^^^ 
4IS to so muchy is bad, and it is to be rejected as sur- 
plusage; for the jury have nothing to do with what is 
confessed or admitted by the pleadings. (7 Bac 41.) In 
the case before us, the pleadings, are not only restricted 
to the date of the writ, as to the fact of possession, but 
the eacistence of the subject seems admitted. On these 
pleadings, the defendant may object, that he does not de- 
tain the negro, but that another man does; or he may 
say, tiiat he does not detain the plaintifTs negro, be^ 
cause she is his property, and not that of the plaintiff. 
But on this issue, it could never for a moment be con- 
sidered, that the existence of the negro was denied. If 
a tenant in dower pleads, that the demandant's husband 
did not die seised of the premises, and issue is joined on 
that plea; and the jury find that he died seised, but fur- 
ther find, that the estate was not liable to dower, the lat- 
ter part of the verdict is bad, as finding what is virtually 
confessed by tlie plea. (7 Bac. 41.) 

Again; — it is held that the plea of nan cepit in replev- 
in, confines the issue to the taking, and allows the pro- 
perty to be in the plaintiff; and, therefore, no evidence 
shall be received, or verdict found on this plea, to dis- 
prove the property of the plaintiff. (2 Espin. 11.) So in 
debt on a bond to perform an award made by J. S. the 
plea was, that J. S. made no such awai*d, and issue; the 
jury found that J. S. made the award, but also found 
matter in avoidance thereof; the last part of the verdict 
was I^eld to be bad, and was rejected, because it was 
contriiy to the issue. (7 Bac. 41.) These cases, by anal- 
ogy, (Completely justify a rejection of the last part of 
the verdict befoi*e us; as being contrary to what is put in 
issue, and is admitted by the pleadings. 
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J«nfx The decision!^ of this court completely shew, that the 

y^,,^^^,!^^ verdicts of juries may be extended, by the clerk, from 
Anstift's exV the genera! form in which tliey are found. This Terdict, 
J net. ^ extended, would be, that the defendant does detain the 
negro in question, and that she is of the value of S375. 
The subsequent finding of the fact, that she is dead, is 
clearly repugnant to such extended findings and is to be 
rejected. By the first part of the verdict, the jury not 
only find the result in favor of the plaintiff, but find the 
fact also which justifies that result, and which is repug- 
nant to, and overrules the latter finding. That complete 
finding by them, so compounded of law and fact, is not 
to be varied by any subsequent, and irregular finding, 
on which they have erected no counter conclusion nor 
authorised the court to draw one. Such an authority 
can only be devolved on the court by a special verdict. 

If this action were brought for this single negro, who 
had been for years withheld from the plaintiff, and whose 
hires were considerable^ if on the ground in question the 
right to the principal subject was defeated, that to the 
hires or damages could not I apprehend be sustained^ 
and yet, this would be a case of extreme hardship, as, at 
the time of the emanation of the writ, the right to both 
was perfect. The damages follow as incidental to the 
recovery, but cannot be obtained, in tliis action, with- 
out it 

It has been argued that you must receive this evidence, 
as at the time of the verdict, because that time is the 
criterion as to settling the alternative value. This lias 
never been solemnly established by this court, nor would 
the inference clearly result from it, if it had. In the 
case of Bigger^s adm'r v. Alderson. fl H. Sf M. 54.J 
Judge Carrington, indeed gave this as his opinion, but 
the other Judges were silent on tlie subject; and the 
judgment which was given in that case did not affirm 
this principle. For any thing appearing in that case^ 
the value was settled at an anterior time, — and at the 
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time of suing out the writ As for the IgSoglisb decisieiis i^«» 
they are so scanty on the action of detinue^ that I can s^^^,^^^ 
find in them nothing decisive on this point It is argu- Amttn't %a^ 
ing in a circle to say, that unless this be tiie rule, the ^* 
plaintiff would gel too little for bis property. He would 
so, in relation to a subject of increasing Taluei but it 
may be retorted that he would get too HMicb in rdatioi 
to a subject of a contrary character^ and as to a sabject 
of stable value, it is immaterial which rule is to ^*evaiL 

If however, this could be considered as the settled law, 
in relation to the alternative value, it does not follow, 
that it would attract to it the principal inquiry, relative 
to the possession of the subject itself. It would not 
change the issue made up between the parties, as to the 
right of the property, and which, in terms, at least, also 
extends to the alternative value. In the case of judg- 
ment for the negro by default, or on demurrer, and a writ 
of inquiry issued thereafter, to ascertain the value, if 
the time resorted to, as to the last, be that of the verdict, 
the time in relation to the first is undoubtedly different; 
it is, at least, that of suffering the judgment, if not that 
of the date of th^ writ. I apprehend, therefore, that the 
position in question is neither shewn to be solemnly set- 
tled, nor would the inference contended for, clearly re- 
sult from it, if it were. As for the criterion now con- 
tended for, it would destroy the action of detinue alto- 
gettier, in cases in which the suit is long protracted, and' 
the subject sued for is of a decaying and perishable nature. 

The ground taken however in this opinion, does not 
extend to cases, in which the subsequent death of the ne- 
gro is relied on, by pleajnii^ darrein continuance, or oth- 
erwise; and in which the plaintiff had, consequently, an 
opportunity to contest that point upon the evidence. If 
the criterion assumed by the last part of the verdict, be 
sustainable, the plaintiff ought to have an opportunity 
to be heard upon it. I decide nothing however upon 
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J^ that point, I only decide upon the actual case whidi ia 

^^^^^^.^ now before us, upon the pleadings. 

Austin's ex'r As lon^, therefore, as we are, in rendering our judg^ 
Jones. ™®"^» *^ respect the allegata and probata of the parties; 
as long as we are to shut our eyes against facts which 
are not known to us upon the pleadings, and are to re- 
ject impertinent matter, which juries may put into their 
verdicts, we must decide this case for the appellant. We 
must so decide it, however tlie case might be, if through, 
the laches of the appellant, the slave had been permitted 
to die, before his right had attached by bringing the ac<r 
lion. My opinion is therefore, and such is the opinion of 
the court, that the judgment of the Superior court be re-r 
versed, and entered, also, for the slave in question, if to 
be had^ and if not for her alternative value. 



THB BKD. 
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Q:;^^rhe ^rumre which occurs two or three timet in the Tohime, as well as in the In- 
dex, IS not a suggestion of the Reporter; but is merely to intimate, that the 
position is stated doubtinriy by the court; or, that the division of the court pre- 
vents the establishment <» the principle as a precedent. 



ABATEMENT. 

The death of one of the demandants in 
a writ of right, before the trial abates the 
whole siut. Carter V, Carr, 145. 



ANNUITY. 

An annuity is a legacy charged on the 
whole estate not specincally devised. 
Treni v. TrerWa earx. 174. 



APPEAL BOND. 

In actions on appeal bonds, the court of 
i^peals wax not consider either judicial 
errors or clerical misprisions, occumng 
in the court below in the original suit, in 
which the party has acouiesced, by not 
appealing to correct tnem. MiUer v. 
jfrZjuer,33S, 



APPUCATION. 
See Tbbasvbsb, 2. 
TOL. I. 



46 



APPOINTMENT. 

Where a power of appointment is im- 
properly executed, and a court of equity 
18 required to correct it, equahty is the 
rule. JTm^ht v. rarbrw^h, 27. 



ARMORY. 

The sUtute of 3d March 1821, i^pro- 
priatmg £20,000 to the completion of 
unfinished work in the armory, intended 
S(20,000 in addition to what had been 
expended when the act passed. Sta- 
pies V. CommonwecUtfh 213. 



ATTACHMENT. 

1. Judgment on an attachment should 
not be quashed because the bond given 
on suing it out, recited only the sum due 
without mentioning interest SmUh r. 
PearcCf 34. 
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2. The defendant in attachment may 
enter bail and plead without appearing 
in person. Ibid. 

3. The statute allowing' persons to in- 
terplead in attachment without bail, ap- 
pUes only to attachment for debt, not for 
rent. UaUamv. Jone»^ 142. 



BAIL. 

Appearance bail becoming special bail 
is entitled to prove the nmiliter to a re- 
plication was added by the clerk without 
his consent, and may in such case plead, 
notwithstanding the similiter is sidded. 
J^adenboiuch v. M'Rea^ 228. 



BOND. 

It is a fatal variance to offer in evi- 
dence a bond executed to A. surviving 
partner of A. B. & Co., on a declaration 
laaking profert of, a bond to A. Moore 
V. Fenwick, 214. 

BOKD^^ppeaL 

In actions on appeal bonds, the court 
of appeals will not considek* either judi- 
cial errors or clerical misprisions occun^ 
in^in the court below m the original 
suit, in which the party has acquiesced 
by not appealing to correct them. Mii- 
ler V. M^Jjuer, 338. 



BONl>— iJmV. 

though the name of a person be in 
the body of a bail bond, ana it be return- 
ed as executed by him by the sheriff, it 
is not his bond unless it be in truth exe- 
cuted by him. Goode v. Galt^ 152. 



BOND — Forthcoming. 

Judgment on a forthcoming bond can- 
not be relieved against in equity on the 
ground, that a slave which by the condi- 
tion was to be forthcoming on a given 
■day had runaway and could not be pro- 
duced, even if a more valuable slave was 
•offered in Ihs steads Cole v. Ferrmck, 
134. 



BOND— Peno/. 

Judgment on a penal bond should be 
for the penalty, to oe discharged by the 
sum actually due. Moore v. Femtfick^ 
214. 

CASE. 

Case or trespass will lie for seducinr 
the plaintiff's daughter. Parker v. fS- 
Uotte, 33. 



CONSIDERATION. 

A contract will be set aside in eqmty 
for inadequacy of consideration where 
there is inequality in the condition of the 
parties. George v. Bichardson, 230. 



CONTINUANCE. 

A continuance should be granted the 
defendant when the plaintiff has failed to 
give security for costs after a rule to do 
so, until the term at which the motion is 
made. Jacobs v. Sale^ 123. 



COSTS. 

Costd will be allowed the appeUee on 
reversing a judgment injurious to him, if 
he substantially prevail in the cause. 
Choree v. Richardsoriy 230. 



COVENANT. 

A covenant **to make over by deed of 
'* bargain and sale, and that the wife 
<* shall annex such covenants as will ulti- 
** mately assure the premises to the par- 
'" ty," is complied with, by executing a 
deed of bargain and sale with relinquish- 
ment of dower by the wife, though such 
covenant do not pass th^ legal title. 
LongY. Colston, 9B. 

A party having covenanted to give 
£20,000 for certain lands in Enriand, 
payable in money and lands in the U. 
States, will be entitled to relief for any 
deficiency in value in the said lands in 
^EnglaDd short of that sum; the 220,000 



Digitized by VjOOQ IC 



INDEX TO THB PRINCIPAI. MATTERS. 



363 



being considered an advance, and not a 
gross sum given for the lands. Long v. 
CoUtun^ 98. 



DECLARATION. 

The declaration in a special action on 
the case, for injury produced by impro- 
perly suing out a foreign attachment, 
must aver both malice and want of pro- 
bable cause. Marnhall v. Busaard, 9. 



DEED, 

A certified office copy of a deed is ad- 
missible as primary e\ndence. Common- 
•wealth V. Preston, 235. 



tion over; is not too remote to take effect. 
IHdlake v. Hooper, 194. 



DOWER. 

A provision in lieu of dower will not 
be disturbed so far a^ it is only equiva- 
lent to dower. Blanton v. Tay/or, 209. 



ELEGIT. 

The title to land should not be dis- 
turbed on an elegit when derived by sale 
to raise the purchase money, no security 
but the bond of the first purchaser being 
taken for payment of the purchase mon-i 
ey, and a deed of trust which was never 
recorded. Childera v. Smithy 19^. 



demurre;r. 

Assigning special causes of demurrer, 
does not make a demurrer special, which 
is in its nature general. Miller v. 
M*Luer,, 338. 

The joinder in demurrer not being 
added, is not an available error in an. 
appellate court, when tlie demurrer has 
been argued and decided on its merits 
below, without the objection being 
made, ^^^l^er v. M'Luer, 338. 



DETINUE. 

The jury having found for the plaintiff 
in detinue, but that the slave died after 
suit brou^t, and no damages; the court 
must give judgment for the value of the 
slave as found, though she be dead; the 
death not being put m issue by plea^t 
darrein conHnuance. Austin's ex^r v. 
Jones f 341. 



DEVISE, 

1. Lending a slave by nam6 to a de- 
visee until he reach 50 years of age, 
*« then to his heirs for ever" does not 

five the absolute property to the first 
evisee from the death of the testator, 
Early v. Earltf, 124. 

2. A devise of slaves/or life, and if the 
devisee should die vrithout issue, limita- 



EQUITY. 

1. Where the title to property con- 
veyed in trust to secure the payment of 
debts is in dispute, a court of^equity will 
injoina sale by the trustees, tho* the fact 
was known to all the parties when the 
deed of trust was executed. Lane v, 
Tidball, 130. 

2. A court of equity has jurisdiction 
to stop proceedings at law, mtended to 
reverse a judgment on a forcible entry, 
in which a second writ of restitution haid 
been granted, the first being lost with^ 
out any fault in the plaintiff. Ashby v, 
Kiger, 153. 

3. Where equity stops legal proceeds 
ings involving only the riffht to posses- 
sion of real property, it will do it withr 
out obstructing actions to try the right 
of property. Ibid, 

4. When a Chancellor fails on grant- 
ing an injunction to require a release of 
errors, the court of appeals will still 
respect the principle. Ibid. 

5. The dismission of a suit not conclu^r 
sive on the merits, by one court of equity, 
will not prevent another co-ordinate 
court of equity from taking jurisdiction, 
Carter v. CamtbeU, 159. 

6. Courts ot ec^uity, as well as of com- 
mon law have jurisdiction in suits of 
paupers for then* freedom, and in a case 
proper for a court of equity, will appoint 
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counsel &c. to conduct the cause for the 
pauper. Demptey r. Lawrence, 333. 

7. A testator having left the invest- 
ment of a charitable fund to the discre- 
tion of trustees, a court of equity should 
not interfere in the mode of mvestment. 
Overteert of Poor of Richmond County 
V. Tayloe^s adm'r, 336. 



ESTOPPEL. 

See EviDsircE, 5. 



EVIDENCE. 

1. The testimony of the committing 
magistrate as to what the defendant 
swore on the commitment, is proper evi- 
dence in an action for malicious prose- 
cution. Guerrant v. Tinder, 36. 

2. The release of an heir and distrib- 
utee to an administrator, of all interest 
in the matter of controversy, and in the 
contract with his ancestor, ^ does not re- 
store his competency. Jforo^t adm*r v. 
Kil^9 adm'r. 202. 

3. On the plea of non ett factum, it 
being proved that the son of the plain- 
tiff said he could coimterfeit the hand of 
of the defendant, evidence may be given, 
to shew the infamy of the son's charac- 
ter, circumstances being proved which 
rendered the execution of the paper 
sued on, doubtiul. Ibid. 

4. A certified copy of a deed is ad- 
missible as primary evidence. Common- 
wealth V. Pretton, 235. 

5. The treasury books are conclusive 
evidence of the balances on hand at any 
giv«n time, both against the treasurer 
and his suretTes, without being pleaded 
M to estoppel. IHd. 



EXECUTOR. 

Trespass for the meme profits of land 
recovered in ejectment, lies against an 
executor. Lee v. Cooke' 8 ex* or, 331. 

The 64 4 ch. 104. 1 Bev. Code, is an 
eiMeniROn of the 4th Edv. VOL. e. 7. de 
bonia aeportatia. Ibid. 



(t)RCIBL£ ENTRY. 
See EitiTiTT, 2, 3. 



FRAUD. 

The vendors retaining possession of 
slaves after he has given an absolute biU 
of sale for them, is in itself fraudulent. 
WilUamton v. Farley, 15. 

The participation of a wife in the fraud 
of her husband, will not impair her 
rights. Blanton v. Taylor, 209. 



FREEDOM. 

The statute of 1792 reqmring per- 
sons coming into Virginia with slaves 
to reside, to take certain oaths &c, 
or else the slaves will be entitled to 
freedom, has no application to the case 
of a citizen of Virginia removing to an- 
other state with slaves, and after having 
resided there some time, bringing them 
back to Virginia, before the statute was 
repealed. JBamett v. Sam. 231. 

Courts of equity as well as of common 
law have jurisdiction in suits for free- 
dom; and in a proper case for its inter- 
ference will appoint counsel &c. Demp- 
9ey V. Lawrence, 333. 

A negro held in servitude in Ohio un- 
der a deed executed in Virginia, may 
assert title to freedom in the courts of 
Virginia, and recover by operation of the 
constitution of Ohio. Griffith v. Fanny^ 
143. 



HEIR. 

The heir is entitled to the real estate 
though charged with debts, until convic- 
ted of mismanagement. Trent v. TrenV* 
ex'T 174. 



INTEREST. 

Back interest by way of penalty for 
not paying punctuaUy, vdll be relieved 
against in equity. Motby v. Taylor, 172. 



ISSUE. 

Where a court of equity directs an is- 
sue, and the testimony is conflicting, the 
verdict should be conclusive. Carter v. 
Campbell, 159. 

An issue will be directed to try whether 
a will alleged to be lost was ever in fact 
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executed, tnd what were iti provinons. 
ifrvfii V. Ihld, 311. 

A general replicadon to the plea of 
pmyment, does not constitute an issue, un- 
leas so conndered and treated hy the 
parties. Muknbiuck v. AfBae, 22S, 



JUDGMENT. 

The ju^Gpnent of a foreign court of 
admiralty is not conclusiye tnat the pro* 
perty and owners are enemies, in a suit 
between the underwriters and insured. 
Bwtrke y. Oranberry, 16. 

See Nons — negoHabky 3, 4. 



honest plea. TomlM$ oMr v. JTow** 
adb'r,l, 

It may be pleaded after a new trial 
has been grant^ the Jury having found 
against tl^ presumption of payment from 
the Btaleness of the demano, which pre- 
sumption prevented its being pleaded on 
the former trial. Ptid. 



LIMITATION—^ dtnUt. 

Lending slaves to J. 8. during Cfe^ 
should he (he without issue, remainder 
over, is not too remote a limitation. Did' 
lake V. Hwtper, 194. 



LAND. 



A sale of land bv specified boundaries, 
''supposed to be" a given number of 
acres, at a fixed price per acre, is a sale 
by the acre and not in g^ross. Carter v. 
CampheUj 159. 

Where land is sold at different prices 
for different parts, a Jury should assess 
the compensation for a deficiency in 
quantity. CaHerT, Campbell, XS9. 



LANDLORD. 

The landlord of a tenant at will may 
peaceably enter the premises, but an il- 
legfal search for stolen goods makes him 
trespasser ab imHo* Faulkner v. Alder- 
son, 221. 



LIEN. 



LOTTERY. 

A deed of trust conveying propei^, 
excepting prizes drawn by fortunate ad- 
venturers in the lottery; prizes drawn bf 
the maker of the deed and lottery, ar& 
within the exception. Quaere. Lywu y.. 
JSrovftif 105. 



MILL DAM. 

1. A new inquest must be held ti to 
the health of neig^ours, overflowing^ 
orchards, &c. whenever a mill dam £ 
ready erected is to be raised higher. 
Knovmalar v. Ward, 127. 

2. The verdict on an inquest to \ 
damages, inquire of health, &c. on i 
inga mill dam higher, not responding 
to all the inquiries to be made by the 
Jury,will be quashed. JTownticirv. Wordt 
127. 



A mortgage of land by a vendee, to 
secure the payinent of the purchase 
money due by his vendor to a prior ven- 
dor, by agreement between all the par- 
ties, is a waiver of the general lien, which 
but for such mortgage, the intermediate 
vendor would have on the land, to secure 
to him the payment of the purchase 
money. Tayloe v. Adamt, 329. 



LIMITATION— «/acft<m». 

The plea of the statute of Limitations 
is an issuable plea, and sometimes an 



MORTGAGE. 



See LiBK. 



NEW TRIAL. 

In trespass against several def^ndant% 
some of whom are found guilty and wamt 
not guilty on a joint plea, a new trial 
granted on motion of those found guilty, 
will be awarded as to them only, imd the 
other defendants shall not be again jeo- 
parded. Gwrrant v. Tinder, 36. 
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NOTES— TMT^ftadfe. 

1« The aaJe of notes made to be sold, 
by a broker, and at more than 6 per cent, 
discount, is not usurious, unless the pur- 
chaser know they are so made to be 
sold, and that the broker is a mere agent 
for selling them Quzre. Taylor adnCr 
of HoUorway v, Bruce, 42. 

2 Giving further time, or entering in- 
to a new contract with the drawer of a 
negotiable note does not discharge the 
indorser. Bennett v. Maulers adm*x, 305, 

3. Are not notes for the payment of 
money within the meaning of the act of 
1804, p. 508. § 79. J Bev, Code, and 
judgment cannot be rendered in an ac- 
tion of debt on them, without the inter- 
vention of a Jury. Metcalfe v. Battaile, 
191. 

4. On reversing a judgment by default 
in such action, the defendant will be al- 
lowed to plead to the merits in the court 
below. Itdd. 

. OVERSEERS OF THE POOR 

Succeed to minister and vestry as trus- 
tees of charitable donations by the sta- 
tute, where there are no minister and ves- 
try, Overteert of Poor of Richmond County 
T. Tayloe*9 adm*r, o3o. 



PLEA. 

A gfeneral replication to the plea of 
pajrment, does not of itself constitute an 
issue, unless it be so treated by the par- 
ties,.- J^adenbousch v. M'Bae, 228. 

See Bail, Dkmubbeb, Limitation of 
actions. 

POWER. 

A devise with a power to sell or dis- 
pose of at pleasure, among children and 
grand-children, is not executed unless 
lomethingbe given to each object of the 
b6unty; and giving part to a son-in-law, 
^d none to some of the children and 
grand-children, will be a void execution 
of the power. Knight v. Yatbrourh, 27. 

Where an object of the bounty nas re- 
ceived any part, he can entitle himself to 
a further portion, only by bringing into 
hotchpot what he has received. Ibid, 



Whei^ a power of appointment has 
been improperly executeo, and a court 
of equity is called on to correct it, 
equauty is the rule. Ibid, 

See AppoiirTMEHT. 



PROFERT. 

It is a fatal variance to offer in evi- 
dence a bond executed to A. surviving 
partner of A. B., ^ Co. on a declaration 
making profert of a bond to A. Quaere. 
Moore v. Femvich, 214 

Where profert is made in the de- 
claration, the actual production of the 
paper is indispensable. Ibid. 



PURCHASE. 

A purchase by the insured under a 
sentence of confiscation, does not take 
away the right of indem/ilfi cation for the 
entire loss. Bourke v. Granbcrryy 16. 



RELEASE. 

The release of an heir and distributee 
to an adm'r of all interest in the matter 
of controversy and in the contract with 
his ancestor, does not make him a compe- 
tent witness. Rowt'^a adnCr v. KiU^s 
adnCr, 202, 

RELE ASE — o/ £rror*. 

A court of equity failing on granting 
an injunction to require a release of er- 
rors, the court of appeals will respect the 
principle. Ashby v. JRger, 153. 



RENT. 
See ATTACHxsirT, 3. 

SEDUCTION. 

Either trespass or case lies for seduc- 
ing the phiintiff's daughter. Parker v. 
ElUotte, 33. 

SHERIFF. 

The sheriff may amend his return on a 
bail bond. Goode v. Gait, 152. 
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SIMIUTER. 



See Baiin 



SURETY. 



Giving' farther time to the principal 
xlischarges the surety. Mill v. BtdL, 149. 

But goring farther time or entering in- 
to a new contract with the drawer of a 
negt>tiable note does not discharge the 
indorser. Bennett v. Maulers oihn'x, 
305. 

SURVEY. 

Where a sale of land is by the acre, a 
right of survey exists whether reserved 
or not, and may be claimed at any time 
before the busine^ is closed. Carter v. 
CampbeUy 159. 



2. The treasurer has a right to apply 
any monies turned over to him by his pre- 
decessor, to the exting^hment of any 
debt due by the default of such prede- 
cessor to the commonwealth, such turn- 
ing over the said money being a pay- 
ment by the preceding to the succeed- 
ing treasurer. Ibid. 

3. The nature of the books kept by 
the treasurer as matter of Evidence. 
See EviDsircB, 5. 



TRUST AND TRUSTEES. 

See EauiTT, 1. 7. 



USURY. 
See NoTis— fW>^o<»a6fe, 1. 



TRESPASS. 

See SEDucTioif. 

The landlord of a tenant at will may 
peaceably enter the premises, but an 
illegal search for stolen goods, renders 
him trespasser ab initio. Faulkner v. 
Jilderaon^ 221. 

In trespass quare clausum Jregit, the 
Jury may assess damages for the injuiy 
resulting to the character of the plaintiff 
by an ille^ search for stolen goods. 
Qumre. Ibid. 



TREASURER. 

1. Public monies deposited in bank at 
any time by the Treasurer as individual 
property, will be considered part of a 
larger sum at a subsequent period turned 
over by him to his successor in office, 
nothing appearing to the contraiy . Com- 
moTtwealth v. Pre$ton, 235. 



VERDICT. 
See Mill Dam, 1. 2. 

WILL - 

Directing by v^ill the " payment of all 
just debts" charges the whole estate, 
which charge is not released by a subse- 
quent selection of particular portions to 
be sold for that purpose. Trent v. 
Trends ex'x, 174. 

An issue will be directed, to try 
whether a willaUegedto be lost was ever 
in fact made, and what were its provi- 
sions. Brent v. Bold, 211. 

See also Dsviss, 1. 2. 

WRIT OF RIGHT. 
See Abaicuis^t. 
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